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Dear  Reader: 

This  draft  report  of  the  Personnel  and  Labor  Relations  Study  Commission  is 
being  distributed  to  organizations  and  individuals  who  may  be  interested  in 
reviewing  and  commenting  on  the  Commission's  proposed  recommendations  before 
the  recommendations  are  finalized  on  November  5th. 

The  other  Commissioners  and  I very  much  appreciate  the  testimony  received 
to  date  from  legislative  leaders,  labor  leaders,  state  managers,  state 
employees  and  other  interested  individuals,  and  encourage  your  participation 
in  this  final  decision  making  phase.  The  value  and  utility  of  the  Study 
Commission's  work  depends  upon  adequate  input  from  all  sectors. 

Please  submit  any  written  comments  to  Project  Director,  Joyce  Brown, 
Personnel  Division,  Mitchell  Building,  Helena,  MT  59620  by  November  3rd  or 
provide  oral  testimony  at  the  public  hearing  scheduled  for  the  evening  of 
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7:00  p.m. 
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CHAPTER  I 

PREFACE:  STUDY  COMMISSION  OPERATIONS 


Governor  Ted  Schwinden  formed  the  Personnel  and  Labor  Relations  Study 
Commission  in  October  of  1981  to  study  and  make  recommendations  for  improving 
the  state's  personnel  and  labor  relations  systems.  Funds  for  Study  Commission 
operations  were  appropriated  by  the  47th  Legislature.  Staff  was  provided  by 
the  Personnel  Division. 

The  Study  Commission  was  charged  with  developing  a final  written  report  for 
the  Governor  and  48th  Legislature  including  specific  legislative  recommenda- 
tions by  December  1982.  To  both  meet  this  deadline  and  adequately  consider 
the  issues  before  it,  the  Study  Commission  met  as  a committee  of  the  whole  for 
a total  of  fifteen  days  on  ten  separate  occasions  between  November  1981  and 
November  1982. 

The  Study  Commission's  thirteen  members,  consisting  of  legislators,  labor 
leaders,  executive  branch  managers,  and  private  sector  personnel  and  labor 
relations  specialists,  contributed  their  diverse  expertise  to  Commission 
deliberations  and  also  sought  extensive  involvement  by  both  in-state  and  out- 
of-state  experts  and  by  the  affected  parties  of  questions  under  study. 

Following  is  a summary  of  the  types  of  information  obtained  for  each  of  the 
four  major  issue  areas  studied  by  the  Commission. 

IN  ISSUE  AREA  A - Legislative  Involvement  in  Collective  Bargaining  - exten- 
sive testimony  was  received  from  legislative  leaders,  labor  leaders,  and  the 
Labor  Relations  Bureau  staff.  Outside  expert  testimony  was  obtained  from 
Representative  Wayne  Simoneau,  Chairman  of  Minnesota's  Legislative  Committee 
on  Employee  Relations  and  Hugh  Henderson,  Secretary  of  Wisconsin's  Department 
of  Employment  Relations.  Mr.  Henderson  provided  information  on  operations  of 
Wisconsin's  joint  legislative  committee  on  employment  relations. 

IN  ISSUE  AREA  B - Operations  of  Montana's  Collective  Bargaining  Laws  - ex- 
tensive testimony  was  received  from  labor  leaders,  members  and  staff  of  the 
Board  of  Personnel  Appeals,  state  managers,  local  government  managers  and 
Labor  Relations  Bureau  staff.  Statutes  and  practices  of  other  states  were 
also  researched. 

IN  ISSUE  AREA  C - Position  Classification  and  Employee  Pay  - an  outside 
review  team  of  three  classification  and  compensation  experts  (Glen  Blahnik 
from  Wisconsin,  Ronald  Nielsen  from  Colorado  and  Richard  Hutchinson  from 
Idaho)  reviewed  and  recommended  improvements  in  the  state's  classification  and 
compensation  programs.  In  addition,  two  of  the  most  widely  used  and  accepted 
quantitative  classification  systems  were  researched  and  the  feasibility  of 
adapting  them  or  portions  of  them  to  Montana  s needs  was  assessed.  (Members 
of  the  outside  review  team  had  experience  with  both  systems  and  contributed  to 
the  assessment.)  Compensation  practices  and  principles,  particularly  pay  for 
performance,  was  also  extensively  researched.  Finally,  state  managers  were 
surveyed  and  testimony  was  obtained  from  state  employees,  labor  representa 
tives  and  other  individuals  at  a special  evening  hearing. 

IN  ISSUE  AREA  D - Increased  Productivity  Through  Improved  Personnel 
Administration  - the  needs  and  recommendations  of  state  managers  were  identi 
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fied  through  a survey.  Teams  of  personnel  specialists,  including  Personnel 
Division  staff  and  personnel  specialists  from  other  agencies,  were  formed  to 
assess  various  aspects  of  the  state's  personnel  system  and  recommend  improve- 
ments to  the  Study  Commission. 

In  addition  to  the  above,  the  Study  Commission  sought  the  involvement  and  im- 
put  of  interested  groups  and  individuals  through  such  means  as  maintenance  of 
an  extensive  mailing  list,  advance  public  notice  of  meetings,  distribution  of 
detailed  minutes  of  each  meeting,  distribution  of  advance  copies  of  staff 
reports  to  major  parties  of  the  issues  under  study,  and  acceptance  of  public 
testimony  both  orally  at  each  meeting  and  in  writing  at  any  time. 

Anyone  seeking  further  information  on  Study  Commission  operations  or  recommen- 
dations may  contact  the  Commission  Chairman,  Representative  Francis  Bardanouve 
or  the  Project  Director,  Joyce  Brown,  Personnel  Division,  Mitchell  Building, 
Helena,  MT. 
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CHAPTER  II 

SUMMARY  OF  RECOMMENDATIONS 


ISSUE  AREA  A:  LEGISLATIVE  INVOLVEMENT  IN  COLLECTIVE  BARGAINING 

ADMINISTRATIVE  MEASURES  TO  INCREASE  EXECUTIVE/LEGISLATIVE  BRANCH  COMMUNICATION 

Recommendation  1:  Administratively  implement  the  following  measures: 

1.  The  Department  of  Administration  is  to  provide  early  and  periodic  brief- 
ings on  the  conduct  and  progress  of  collective  bargaining  to  the  legislative 
leadership  and/or  any  committees  established  for  that  purpose. 

Briefings  are  to  consist  of:  (a)  Prenegotiation:  The  broad  parameters  set 

for  negotiations,  anticipated  collective  bargaining  issues,  (b)  During 
negotiations : Brief  summaries  of  the  status  of  offers  and  counteroffers; 

"substantial  changes"  under  discussion  regarding  wages,  employee  benefits, 
personnel  management  and  contract  provisions  with  program  policy  implications, 
(c)  Presession:  Negotiated  settlements;  unresolved  issues;  progress  to  date; 

the  fiscal  ramifications  of  proposed  settlements  and  the  draft  pay  plan  bill. 

2.  The  State  employee  pay  bill  is  to  be  introduced  earlier  than  in  previous 
sessions . 

3.  The  Office  of  the  Legislative  Fiscal  Analyst/Office  of  Budget  and  Program 
Planning/Department  of  Administration  are  to  establish  a reliable  system  to 
calculate  the  cost  of  the  negotiated  settlements  and  the  State  employee  pay 
plan  in  a manner  that  can  be  independently  verified  by  all  parties.  (Vote: 
passed  unanimously) 

AN  OPTIONAL  MECHANISM  FOR  ONGOING  LEGISLATIVE  INVOLVEMENT 

Recommendation  2:  The  mechanism  described  below  for  ongoing  legislative  in- 

put into  the  collective  bargaining  process  is  presented  without  Commission 
recommendation  for  the  Legislature's  consideration. 

1.  Composition: 


a. 

one 

member 

appointed  by 

the 

majority 

leader 

of 

the 

House ; 

b. 

one 

member 

appointed  by 

the 

majority 

leader 

of 

the 

Senate; 

c . 

one 

member 

appointed  by 

the 

minority 

leader 

of 

the 

House ; 

d. 

one 

member 

appointed  by 

the 

minority 

leader 

of 

the 

Senate ; 

the  chairman  of  the  Senate  Finance  and  Claims  Committee; 


f.  the  chairman  of  the  House  Appropriations  Committee; 

g.  the  Speaker  of  the  House; 

h.  the  President  of  the  Senate; 
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i.  two  additional  members,  one  appointed  by  the  Senate  Committee  on 
Committees  and  one  appointed  by  the  House  Appropriations  Committee, 
unless  five  or  more  of  the  first  eight  members  are  of  the  same  polit- 
ical party,  in  which  case  one  of  the  two  additional  members  shall  be 
appointed  by  the  minority  leader  of  the  House  and  one  by  the  minority 
leader  of  the  Senate.  (This  provision  assures  that  the  worst  possi- 
ble split  in  political  party  representation  would  be  6/4.) 

2.  Duties: 

a.  Consult  with  executive  branch  negotiators  in  the  form  and  detail 
determined  by  the  Committee  regarding  substantial  changes  in  any  ex- 
isting or  new  contract  provision  with  an  economic  impact. 

b.  Approve  or  disapprove  economic  settlements  subject  to  final  approval 
by  the  full  legislature. 

c.  Approve  or  disapprove  the  compensation  and  benefit  plans  for  unorgan- 

ized employees  proposed  by  the  Department  of  Administration  and 
University  System  subject  to  final  approval  by  the  full  legislature. 
(Vote:  8-yes,  1-no) 

Proposed  implementing  legislation,  LC0078/01  - Appendix  B,  approved  unani- 

mous ly 

ISSUE  AREA  B:  OPERATIONS  OF  MONTANA’S 

COLLECTIVE  BARGAINING  LAWS 

OPERATIONS  OF  THE  BOARD  OF  PERSONNEL  APPEALS 

Recommendation  3:  Amend  the  Collective  Bargaining  for  Public  Employees  stat- 

ute to  clarify  the  starting  date  of  the  five-month  time  limit  for  a final 
Board  of  Personnel  Appeals  decision  on  an  unfair  labor  practice  case  as: 
"five  months  after  final  briefs  are  submitted  to  the  hearings  officer  or,  if 
no  briefings  are  submitted,  then  within  five  months  after  the  hearing". 
(Vote:  passed  unanimously) 

Proposed  implementing  legislation,  LC0012/01  - Appendix  B,  approved 

unanimous ly . 

Recommendation  4:  Amend  the  Collective  Bargaining  for  Public  Employees 

Statute  to  permit  the  Board  of  Personnel  Appeals  staff  to  expedite  unfair 
labor  practice  proceedings  by  investigating  an  unfair  labor  practice  complaint 
and  dismissing  the  charge  if  it  is  found  unmeritorius  subject  to  review  by  the 
Board  if  a request  for  a review  is  made  by  the  charging  party  within  ten  days 
of  the  staff  notice  of  intent  to  dismiss.  (Vote:  passed  unanimously) 

Proposed  implementing  legislation,  LC0013/01  - Appendix  B,  approved 

unanimously. 

Recommendation  5:  Provide  both  parties  to  an  unfair  labor  practice  charge 

with  the  right  to  disqualify  the  person  designated  by  the  Board  of  Personnel 
Appeals  to  hear  the  complaint.  (Vote:  taken  on  proposed  implementing 

legislation  only.) 


4 


Proposed  implementing  legislation,  LC0117/01  - Appendix  B,  approved  by  a vote 
of  8 to  1;  2 abstensions 


Recommendation  6:  Provide  funds  to  the  Board  of  Personnel  Appeals  to 

provide  training  in  mediation  to  its  staff  - $5,000  was  the  projected  amount 
needed.  (Vote:  passed  unanimously) 

Recommendation  7:  Provide  funds  to  the  Board  of  Personnel  Appeals  to  com- 

plete  an  index  of  its  decisions  - $5,000  was  the  projected  amount  needed. 
(Vote:  passed  unanimously) 

Recommendation  8:  Amend  the  statute  establishing  the  Board  of  Personnel 

Appeals,  2-15-1705  M.C.A.,  to  give  the  Board  the  authority  to  hire  its  own 
staff.  (Vote:  10-yes,  1-no) 

Proposed  implementing  legislation,  LC0044/01  - Appendix  B,  approved 

unanimously. 

IMPASSE  RESOLUTION 

Recommendation  9:  Amend  the  Collective  Bargaining  for  Public  Employees  Act 

to : 

1.  require  use  of  mediation  before  concerted  action  by  either  party  to  a 
dispute; 

2.  require  a 120  hour  (5  day)  notice  of  a concerted  refusal  to  work  at  any 
public  place  or  before  engaging  in  any  strike,  lockout  or  picket  which  results 
in  a concerted  refusal  to  work  at  any  public  place  of  employment; 

3.  provide  injunctive  relief  for  a violation  of  either  of  these  provisions. 

(Vote:  9-yes,  1-no) 

Proposed  implementing  legislation,  LC0074/01  - Appendix  B,  approved  on  a vote 
of  9 to  2. 

Recommendation  10:  Amend  the  Collective  Bargaining  for  Public  Employees  Act 

to  provide  injunctive  relief  from  a strike  or  work  stoppage  upon  a petition  to 
district  court  by  a public  employer  where  the  court  determines  that  continua- 
tion of  a strike  would  pose  an  imminent  danger  to  the  health,  safety  or  wel- 
fare of  the  public,  as  opposed  to  inconvenience  or  discomfort.  Injunctive 
relief  automatically  triggers  compulsory,  final-offer  arbitration  which  is 
binding  on  both  parties  including  the  governing  body  responsible  for  appropri- 
ating funds.  (Vote:  7-yes,  4-no) 

Proposed  implementing  legislation,  LC0093/01  - Appendix  B,  approved  on  a vote 
of  7 to  4. 

THE  COLLECTIVE  BARGAINING  PROCESS 

Recommendation  11:  Administratively  move  toward  a single  pre-budget  negotia- 

tion session  for  all  items  (both  economic  and  non-economic  items)  to  increase 
bargaining  flexibility.  (Vote:  passed  unanimously) 
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HOUSEKEEPING  MEASURES  TO  CLARIFY  STATUTORY  LANGUAGE,  INCREASE  CONSISTENCY, 
AND  REDUCE  OVERLAPPING  JURISDICTION  IN  COLLECTIVE  BARGAINING  PROCESSES 


Recommendation  12:  Amend  the  Collective  Bargaining  for  Public  Employees  Act 

(CBPEA)  to  clarify  the  nature  of  the  grandfather  protection  provided  to  em- 
ployees in  the  bargaining  units  in  existence  prior  to  the  effective  date  of 
the  CBPEA  - July  1,  1983  as  follows:  If  on  July  1,  1983  (the  effective  date 

of  the  CBPEA)  a collective  bargaining  unit  contained  a position  occupied  by  an 
employee  who  would  not  be  eligible  to  belong  to  the  unit  under  the  CBPEA  (a 
supervisor)  then  the  employee  who  occupies  that  position  on  the  effective  date 
of  this  amendment  (July  1,  1983)  may,  if  he  desires,  remain  in  the  bargaining 
unit  for  as  long  as  he  continues  to  occupy  the  same  position  unless  the  Board 
of  Personnel  Appeals  determines  that  the  employee  should  be  excluded.  If  the 
employee  leaves  that  position  his  replacement  is  excluded  from  the  bargaining 
unit.  (Vote:  8-yes,  3-no) 

Proposed  implementing  legislation,  LC0027/01  - Appendix  B,  not  yet  approved. 

Recommendation  13:  Repeal  the  Collective  Bargaining  for  Nurses  Act  (CBNA) 

and  place  public  sector  professional  registered  nurses  currently  covered  by 
the  CBNA  under  the  Collective  Bargaining  for  Public  Employees  Act.  Amend  the 
Collective  Bargaining  for  Public  Employees  Act  to  include  provisions  from  the 
CBNA  which  require  a 30  day  notice  of  a strike  against  a health  care  facility 
and  prohibit  strikes  by  health-care  facility  employees  within  a radius  of  150 
miles  of  another  health-care  facility  with  a strike  in  effect.  (Vote:  6-yes, 

5-no) 

Proposed  implementing  legislation,  LC0116/01  - Appendix  B,  not  yet  approved. 

Recommendation  14:  Amend  39-51-2305  MCA  to  require  the  Labor  Appeals  Board 

(referred  to  in  statute  as  the  Department  of  Labor  and  Industry)  to  defer  to 
the  Board  of  Personnel  Appeals  or  the  National  Labor  Relations  Board  for  a 
determination  of  whether  the  employer  of  an  applicant  for  unemployment  bene- 
fits committed  an  unfair  labor  practice  that  resulted  in  a labor  dispute,  work 
stoppage  and  the  applicant's  unemployment  for  purposes  of  deciding  whether  the 
applicant  is  entitled  to  benefits.  (Vote:  passed  on  a voice  vote  with  one 

dissent) 

Proposed  implementing  legislation,  LC0076/01  - Appendix  B,  approved  on  a vote 
of  8 to  2. 


ISSUE  AREA  C:  POSITION  CLASSIFICATION  AND  EMPLOYEE  PAY 

THE  CLASSIFICATION  SYSTEM 

Recommendation  15:  Maintain  the  current  classification  system  and  proceed 

with  planned  and  existing  efforts  to  enhance  it  by  introducing  quantitative 
methods  where  practical  as  quickly  as  time  and  resources  allow.  (Vote:  8- 

yes , 3-no) 

Enhancement  measures  planned  by  the  Personnel  Division  include: 


6 


1.  Phased  introduction  over  a two  and  one -ha If  year  period  of  quantitative 
methods  which  will  build  on  strengths  of  the  current  system  (maintaining  the 
five  primary  factors  of  the  factor  comparison  method)  but  use  the  best  feat- 
ures of  the  quantitative  Factor  Ranking  and  Hay  Guidechart  methods . 

2.  Separate  but  coordinated  and  consistent  point  factoring  systems  for  major 

occupational  groups  to  better  meet  the  needs  of  each  group.  Example:  Group  1 

- executive  managers,  Group  2 - professional,  administrative  and  technical  em- 
ployees, Group  3 - labor,  trades  and  crafts,  Group  4 - clerical,  office 
machine  operators  and  technical  employees,  Group  5 - special  occupations: 
physicians,  attorneys,  teachers,  law  enforcement. 

3.  Use  of  classification  advisory  committees  for  each  occupational  group  com- 
prised of  agency  representatives  who  are  employed  in,  supervise,  or  are  famil- 
iar with  occupations  in  the  group.  These  advisory  committees  are  to  monitor 
the  development  of  the  factor  ranking  system  prior  to  its  implementation,  as- 
sist the  Personnel  Division  in  evaluating  classes,  recommend  grade  levels  for 
classes  and  assist  in  allocating  positions  to  classes. 

4.  Delegation  of  position  classification  authority  to  agencies  which  demon- 
strate the  capacity  to  exercise  the  authority  coupled  with  post-classification 
audits  by  the  Personnel  Division  to  maintain  consistency  across  agencies. 

5.  Implementation  of  these  measures  with  existing  staff  utilizing  staff  time 
saved  by  the  delegation  measure. 

EMPLOYEE  COMPENSATION 

Recommendation  16:  Establish  a non-base-building,  pay-for-performance,  bonus 

system  for  all  unorganized  employees.  (Vote:  7-yes,  3-no,  1 abstention). 

Pay-for-performance  funds  appropriated  by  the  legislature  are  to  be  dis- 
tributed according  to  rules  adopted  by  the  Department  of  Administration. 
(Vote:  9-yes,  1-no) 

The  rules  are  to  include: 

1.  a specification  of  the  size  of  bonuses  to  be  distributed  (as  opposed  to  a 
less  structured  system)  and; 

2.  a requirement  that  the  bonuses  be  limited  to  20%  of  the  employees  to  in- 
sure that  it  does  not  become  a blanket  pay  increase;  (Vote:  8-yes,  1-no) 

3.  a requirement  that  bonuses  be  limited  to  those  agencies  which  have  a fully 

implemented  performance  appraisal  system  which  meets  professional  standards 
established  by  the  Personnel  Division.  (Vote:  9-yes,  1-no) 

Recommendation  17 : Allow  different  pay  plans  and  matrices  for  broad  occupa- 

tional groups  of  unorganized  employees  to  better  meet  the  compensation  needs 
of  each  group  but  use  the  same  underlying  treatment  to  ensure  internal  equity. 
(Vote:  8-yes,  3-no) 
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ISSUE  AREA  D:  INCREASED  PRODUCTIVITY  THROUGH  IMPROVED  PERSONNEL 

ADMINISTRATION 


RECRUITMENT  AND  SELECTION 

Recommendation  18:  Establish  a recruitment  and  selection  training  program 

and  require  attendance  by  state  hiring  officials  at  least  every  three  years  to 
improve  the  state's  recruitment  and  selection  practices  and  the  quality  of  in- 
coming employees. 

* 


Recommendation  19:  Require  all  state  agencies  to  recruit  through  Job 

Service  for  all  job  openings  to  provide  citizens  with  a single  source  of  in- 
formation on  all  state  openings,  but  permit  agencies  to  also  recruit  elsewhere 
to  meet  special  recruitment  needs. 


Recommendation  20:  Require  Job  Service  to  post  notices  of  all  state  job 

openings  and  designate  them  as  state  openings. 


Recommendation  21:  Establish  a comprehensive  agreement  between  Job  Service 

and  the  state  providing  that  Job  Service  will  screen  applicants  down  to  the 
number  specified  by  the  agency  for  positions  which  readily  permit  such 
screenings.  This  would  include  clerical  positions  for  which  screening  can  be 
based  on  typing  tests,  and  positions  without  skill  requirements  for  which 
referral  can  be  random.  In  these  cases,  a list  of  the  top  qualified  appli- 
cants or  a specified  number  of  applicants  can  be  referred  to  the  agency.  For 
positions  requiring  less  easily  assessed  qualifications,  Job  Service  would 
screen  applicants  for  possession  of  minimum  qualifications  only,  and  refer  all 
applicants  who  meet  the  minimum. 


* Vote:  10 -yes,  1-no 

Recommendation  22:  Establish  a joint  Job  Service  Division/Personnel 

Division  training  team  to  develop  and  provide  a selection  training  program  for 
Job  Service  interviewers  involved  in  referrals  for  state  positions.  (Vote: 
passed  unanimously) 

Recommendation  23:  Provide  sufficient  resources  to  update  and  validate 

merit  examinations  being  administered  by  the  Job  Service.  Estimated  to  be  2 
FTEs  with  test  development  expertise.  (Vote:  passed  unanimously) 

HIRING  PREFERENCES 

Recommendation  24:  Amend  the  Veteran's  and  Handicapped  Civilian  Preference 

Act  (10-2-201  through  10-2-206,  MCA)  to  clarify  the  preference  requirement  to 
mean  a preference  granted  over  other  candidates  who  are  substantially  equally 
qualified  as  opposed  to  an  absolute  employment  preference. 


Recommendation  25:  Amend  the  Veteran's  and  Handicapped  Civilian  Preference 

Act  to  clearly  indicate  the  relationship  between  competing  preferences  and  how 
those  preferences  should  be  administered. 
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Recommendation  26:  Amend  the  Veteran's  and  Handicapped  Civilian  Preference 

Act  to  clarify  that  the  employment  preference  does  not  extend  over  existing 
employees  or  those  employees  who  have  been  laid  off  and  retain  reinstatement 
rights  to  their  jobs. 


Recommendation  27:  Amend  the  Veteran's  and  Handicapped  Civilian  Preference 

Act  to  limit  preference  to  initial  appointment. 

**  Vote:  passed  unanimously.  Implementing  draft  legislation  being  proposed 

by  the  Governor's  Committee  on  Employment  of  the  Handicapped. 

EMPLOYEE/MANAGEMENT  TRAINING 

Recommendation  28:  Expand  the  capacity  of  individual  agencies  to  provide  job 

or  program  specific  training  by  recommending  that  training  funds  be  provided 
in  every  agency's  budget  based  on  a well-developed  needs  assessment  and  train- 
ing plan. 


Recommendation  29:  Establish  a central  training  section  responsible  for 

general  skills  training,  particularly  management  training  with  the  following 
specific  functions: 

1.  Develop  and  provide  a managerial  and  supervisory  curriculum  specific  to 
Montana  state  managers  and  supervisors  making  use  of  internal  resources, 
University  personnel,  and  private  consultants. 

2.  Coordinate  training  resources  including  internal  resources,  the  University 
System,  and  private  vendors  to  avoid  redundant  purchases  and  make  full  use  of 
available  programs. 

3.  Provide  technical  assistance  to  agencies  in  conducting  needs  assessments, 
developing  training  plans,  and  developing  and  assessing  in-house  training  ac- 
tivities and  budgets. 

4.  Continue  to  select  workshop  programs  using  private  vendors  more  carefully 
selected  to  meet  identified  training  needs. 

5.  Directly  provide  general  skills  training  not  available  at  reasonable  cost 
elsewhere . 


Recommendation  30:  Require  all  newly  hired  managers  to  take  core  management 

courses . 


Vote:  passed  unanimously 
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NON  MONETARY  INCENTIVES 


Recommendation  31:  Establish  a non-monetary  award  program  that  recognizes 

the  accomplishments  of  individuals  and  groups  of  employees.  (Vote:  passed 

unanimously) 

EMPLOYEE  ASSISTANCE 

Recommendation  32:  Study  the  need  for  a state  employee  assistance  program  to 

provide  aid  to  employees  and  the  supervisors  of  employees  whose  personal 
crises  affect  job  performance.  The  program  would  address  personal  crises  such 
as  alcohol  abuse,  emotional  stress  created  by  divorce,  family  deaths,  etc. 
The  Personnel  Division  is  to  prepare  a detailed  proposal  with  justification 
for  consideration  by  the  1985  Legislature.  In  the  interim,  the  Division  is  to 
provide  what  information  and  training  it  can  within  its  existing  resources  to 
assist  supervisors  in  dealing  with  employee  assistance  problems.  (Vote: 
passed  unanimously) 

GRIEVANCE  RESOLUTION 

Recommendation  33:  Establish  a uniform  procedure  for  resolution  of  signifi- 

cant employee  grievances  (defined  as  termination,  demotion,  suspension  or 
layoff  of  more  than  40  working  hours,  involuntary  transfer  to  another  geo- 
graphical location  and  retaliation  for  filing  a grievance  or  participating  in 
the  grievance  process)  and  discontinue  specialized  procedures  as  follows: 

1.  Statutorily  require  every  agency  including  legislative  and  judicial  agen- 
cies to  establish  a grievance  procedure  which  may  be  used  by  all  agency  em- 
ployees except  probationary,  contractual  and  specified  policy-making  em- 
ployees, provided  that  employees  with  an  applicable  negotiated  grievance 
procedure  may  not  pursue  a grievance  under  both  procedures. 

Agency  grievance  procedures  are  to  include,  at  a minimum: 

a.  a requirement  that  the  agency  provide  at  least  five  days  prior  notice 
of  a grievable  agency  action,  whenever  practical; 

b.  a requirement  that  agency  action  on  grievable  subjects  be  consistent 
with  contemporaneous  written  agency  policy; 

c.  a ten,  working  day  period  after  a grievable  act  in  which  employees 
may  file  a grievance; 

d.  an  opportunity  for  a grieving  employee  on  his  own  time  to  examine 
relevant  documents  subject  to  limits  of  Article  II,  section  10  of  the 
State  Constitution  and  to  question  witnesses  and  present  his  views; 

e.  the  right  of  a grieving  employee  to  a hearing  consistent  with  the 
Montana  Administrative  Procedures  Act  conducted  by  an  independent 
hearings  officer  who  shall  issue  an  advisory  decision; 

f.  the  right  to  a written  final  decision  by  the  chief  administrative  of- 
ficer of  the  employing  state  agency  which  is  responsive  to  the  issues 
raised  in  the  grievance  and  which  is  provided  within  90  days  follow- 
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ing  the  filing  of  the  grievance  unless  the  time  period  is  extended  by 
mutual  agreement  of  the  agency  and  grievant; 

g.  authority  for  the  chief  administrative  officer  to  remedy  a valid 
grievance  (In  the  case  of  alleged  procedural  errors,  the  chief  admin- 
istrative officer  may  require  the  act  to  be  redone  following  proper 
procedures  if  the  errors  were  prejudicial  to  the  grievant.  If  the 
errors  were  not  prejudicial,  no  remedy  need  be  given.) 

2.  Statutorily  provide  employees  with  the  right  to  enforce  statutory  griev- 
ance rights  through  a district  court  of  appropriate  venue  and  to  be  awarded 
costs  and  attorney's  fees  if  they  prevail. 

3.  Abolish  the  Merit  System  Council. 

4.  Repeal  statutory  provisions  establishing  grievance  appeal  procedures 

through  the  Board  of  Personnel  Appeals  for  employees  of  the  Departments  of 
Highways  and  Fish,  Wildlife  and  Parks.  (Vote:  Taken  on  rough  draft  of  im- 

plementing legislation  only  - see  below.) 

Proposed  implementing  legislation,  LC0124/01  - Appendix  B,  approved  in  rough 
draft  form  by  a vote  of  7 to  4. 
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CHAPTER  III 

ISSUE  AREA  A:  LEGISLATIVE  INVOLVEMENT 
IN  COLLECTIVE  BARGAINING 

ISSUE 

The  Collective  Bargaining  for  Public  Employees  Act  provides  that  the  exclusive 
representative  of  state  employees  and  the  public  employer  shall  have  the 
authority  and  the  duty  to  bargain  collectively  with  respect  to  wages,  hours, 
fringe  benefits,  and  other  conditions  of  employment.  It  further  states  that 
for  state  government  only,  the  requirement  of  negotiating  in  good  faith  may  be 
met  by  the  submission  of  a negotiated  settlement  to  the  legislature  in  the 
executive  budget  or  by  bill  or  joint  resolution. 

The  Governor  (or  his  authorized  representative)  is  designated  as  the  represen- 
tative of  the  state,  excluding  the  University  System,  for  purposes  of  collec- 
tive bargaining.  However,  39-31-102,  MCA,  states  that  "This  chapter  does  not 
limit  the  authority  of  the  legislature,  any  political  subdivision,  or  the  gov- 
erning body  relative  to  appropriation  of  salary  and  wages,  hours,  fringe  bene- 
fits, and  other  conditions  of  employment." 

This  assignment  of  bargaining  responsibility  to  the  executive  branch  appropri- 
ations authority  to  the  legislature  tends  to  confuse  the  negotiating  process. 
The  executive  branch  faces  the  possibility  of  negotiating  a settlement  that 
the  legislature  either  refuses  to  fund  or  underfunds  resulting  in  renegotia- 
tions, strikes,  or  the  necessity  of  lay-offs  to  meet  contract  obligations. 

The  union  bargaining  agents  are  in  the  position  of  first  having  to  negotiate  a 
settlement  and  then  having  to  lobby  the  legislature  to  appropriate  funds  for 
the  settlement. 

The  legislature  feels  that  once  tentative  agreements  are  reached  and  presented 
to  them,  they  face  considerable  pressure  to  rubber  stamp  the  settlements  and 
have  little,  if  any,  involvement  in  the  process. 

There  are  four  basic  models  for  legislative  involvement  in  collective  bargain- 
ing found  in  other  states  many  of  which  increase  the  likelihood  that  negoti- 
ated agreements  will  be  acceptable  to  both  the  executive  and  legislative 
branch.  All  four  models  are  viewed  favorably  by  at  least  some  of  the  parties 
involved : 

1.  Complete  legislative  control  of  economic  items  (legislation  of  the  pay 
plan . ) 

This  model  is  incompatible  with  the  collective  bargaining  laws  which  make 
employee  compensation  a negotiable  item. 

2.  A legislative  role  in  bargaining  strategy  and  ratification  through  a 
legislative  standing  committee. 

This  model  reportedly  works  well  in  the  state  of  Wisconsin.  Due  to  time 
pressures  on  legislative  leaders  on  the  committee  who  are  heavily  involved 
in  session  activities,  the  committee  has  reduced  the  scope  of  its  involve- 
ment over  the  course  of  its  existence  but  still  provides  parameters  and 
ratifies  agreements.  Direct  lobbying  of  committee  members  is  a danger  of 
this  approach. 
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3.  Legislative  committee  review  and  ratification  occasionally  affecting 
bargaining. 

This  model  reportedly  works  well  in  Minnesota.  It  does  not  involve  as 
much  legislative  direction  as  Model  2,  but  does  insure  communication. 

4.  Legislative  final  approval  of  contracts  preceded  by  extensive  informal 
contact  between  executive  branch  negotiators  and  the  legislative 
leadership . 

This  model  reportedly  works  well  in  a number  of  states  depending  on  the 
quality  of  communication. 


FINDINGS 

1.  There  is  no  clearly  preferred  model  for  assuring  both  executive  and 
legislative  branch  acceptance  of  collective  bargaining  agreements.  Any 
approach  which  is  agreed  to  by  both  parties  and  involves  at  least  ade- 
quate, clear  communication  has  a good  chance  of  producing  mutually  accept- 
able agreements.  If  the  need  for  more  communication  and  input  into  the 
process  expressed  by  some  legislators  is  a common  legislative  view,  the 
process  should  be  changed  so  that  it  is  more  agreeable  to  the  legislative 
branch. 


RECOMMENDATIONS 

Recommendation  1;  Administratively  implement  the  following  measures: 

1.  The  Department  of  Administration  is  to  provide  early  and  periodic  brief- 
ings on  the  conduct  and  progress  of  collective  bargaining  to  the  legislative 
leadership  and/or  any  committees  established  for  that  purpose. 

Briefings  are  to  consist  of:  (a)  Prenegotiation:  The  broad  parameters  set 

for  negotiations,  anticipated  collective  bargaining  issues,  (b)  During 
negotiations : Brief  summaries  of  the  status  of  offers  and  counteroffers; 

"substantial  changes"  under  discussion  regarding  wages,  employee  benefits, 
personnel  management,  and  contract  provisions  with  program  policy  implica- 
tions, (c)  Presession:  Negotiated  settlements;  unresolved  issues;  progress  to 

date;  the  fiscal  ramifications  of  proposed  settlements  and  the  draft  pay  plan 
bill. 

2.  The  State  employee  pay  bill  is  to  be  introduced  earlier  than  in  previous 
sessions . 

3.  The  Office  of  the  Legislative  Fiscal  Analyst/Office  of  Budget  and  Program 
Planning/Department  of  Administration  are  to  establish  a reliable  system  to 
calculate  the  cost  of  the  negotiated  settlements  and  the  State  employee  pay 
plan  in  a manner  that  can  be  independently  verified  by  all  parties.  (Vote: 
passed  unanimously) 

Recommendation  2:  The  mechanism  described  below  for  ongoing  input  into  the 

collective  bargaining  process  is  presented,  without  recommendation,  for  the 
legislature's  consideration. 
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Establish  a Joint  Committee  on  Employee  Compensation  with  the  following 
features : 

1 . Composition: 


a. 

one 

member 

appointed  by 

the 

majority 

leader 

of 

the 

House; 

b. 

one 

member 

appointed  by 

the 

majority 

leader 

of 

the 

Senate ; 

c . 

one 

member 

appointed  by 

the 

minority 

leader 

of 

the 

House ; 

d. 

one 

member 

appointed  by 

the 

minority 

leader 

of 

the 

Senate ; 

e.  the  chairman  of  the  Senate  Finance  and  Claims  Committee; 

f.  the  chairman  of  the  House  Appropriations  Committee; 

g.  the  Speaker  of  the  House; 

h.  the  President  of  the  Senate; 

i.  two  additional  members,  one  appointed  by  the  Senate  Committee  on 
Committees  and  one  appointed  by  the  House  Appropriations  Committee, 
unless  five  or  more  of  the  first  eight  members  are  of  the  same  polit- 
ical party,  in  which  case  one  of  the  two  additional  members  shall  be 
appointed  by  the  minority  leader  of  the  House  and  one  by  the  minority 
leader  of  the  Senate.  (This  provision  assures  the  worst  possible 
split  in  political  party  representation  would  be  6/4.) 

2 . Duties : 

a.  Consult  with  executive  branch  negotiators  in  the  form  and  detail 
determined  by  the  Committee  regarding  substantial  changes  in  any  ex- 
isting or  new  contract  provision  with  an  economic  impact. 

b.  Approve  or  disapprove  economic  settlements  subject  to  final  approval 
by  the  full  legislature. 

c.  Approve  or  disapprove  the  compensation  and  benefit  plans  for  unorgan- 

ized employees  proposed  by  the  Department  of  Administration  and 
University  System  subject  to  final  approval  by  the  full  legislature. 
(Vote:  8-yes,  1-no) 
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CHAPTER  IV 

ISSUE  AREA  B:  OPERATIONS  OF  MONTANA’S 
COLLECTIVE  BARGAINING  LAWS 

The  Commission  addressed  the  overall  question  of  whether  the  actual  operation 
of  Montana's  collective  bargaining  laws  are  workable  and  accomplishing  their 
purpose  by  examining  several  aspects  of  public  sector  collective  bargaining. 
These  included:  (1)  operations  of  Montana's  labor  board  or  labor  relations 

agency  - the  Board  of  Personnel  Appeals,  (2)  impasse  resolution  procedures, 
(3)  the  collective  bargaining  process,  and  (4)  incidences  of  confusion  or 
duplication  created  by  existing  statutory  language. 


OPERATIONS  OF  THE  BOARD  OF  PERSONNEL  APPEALS 

ISSUE 

In  its  examination  of  Board  of  Personnel  Appeals  operations,  the  Study 

Commission  addressed  three  major  issues  which  are  typical  issues  of  users  of 

any  labor  board  or  labor  relations  agency.  These  are: 

1.  timeliness  of  dispute  resolution,  particularly  timeliness  of  unfair  labor 
practice  proceedings; 

2.  user  confidence  in  the  professionalism  and  neutrality  of  the  Board  and  its 
staff;  and 

3.  the  level  of  discretion  exercised  by  the  Board  of  Personnel  Appeals  in 
decision  making. 

These  three  issues  are  summarized  below: 

1.  THE  ISSUE  OF  TIMELINESS:  Available  figures  (for  unfair  labor  practice 
charges  filed  between  10-78  and  5-81)  indicated  that  the  Board  of 
Personnel  Appeals  exceeds  its  statutory  five-month  time  limit  for  issuing 
a final  decision  after  "submission  of  a complaint"  (interpreted  by  the 
Board  of  Personnel  Appeals  to  mean  five  months  after  submission  of  final 
briefs  by  both  parties)  in  55%  of  the  cases.  Proceedings  average  nearly 
eleven  months  from  filing  to  issuance  of  a final  Board  of  Personnel 
Appeals  decision  and  some  exceed  a year  and  a half. 

Some  parties  to  unfair  labor  practice  proceedings  complain  that  the  time 
required  to  obtain  resolution  is  too  great  and  frustrates  justice. 
Agreeing  that  timeliness  is  critical,  the  Board  6f  Personnel  Appeals  noted 
recently  instituted  changes  in  staff  procedures  which  are  expected  to  ex- 
pedite proceedings.  Many  of  the  changes  were  recommended  by  an  indepen- 
dent Public  Employment  Relations  Service  Review  and  Evaluation  Team.  The 
Board  of  Personnel  Appeals  also  observed  that  unavoidable  delays  are 
caused  by  the  precedence  given  mediation  requests  and  that  one  possible 
approach  to  streamlining  the  process  (staff  investigation  and  dismissal  of 
unmeritorious  cases)  is  frustrated  by  the  statutory  requirement  that  all 
cases  be  automatically  scheduled  for  hearing  before  the  Board  of  Personnel 
Appeals . 
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2.  THE  ISSUE  OF  CONFIDENCE  IN  PROFESSIONALISM  AND  NEUTRALITY:  While  many 

Board  of  Personnel  Appeals  users  reportedly  respect  the  Board  of  Personnel 
Appeals  and  staff  for  its  professionalism  and  neutrality,  others  report 
doubts  about  these  characteristics. 

3.  THE  ISSUE  OF  LEVEL  OF  DISCRETION:  The  Board  of  Personnel  Appeals,  like 

most  administrative  agencies,  administers  laws  which  contain  ambiguities 
necessitating  use  of  discretion  in  interpretation.  This  sometimes  in- 

volves the  assumption  of  discretion  or  authority  that  user  groups  feel  is 
excessive . 

The  two  major  instances  of  alleged  excesses  examined  by  the  Study 
Commission  were: 

a.  The  Board's  practice  of  assuming  jurisdiction  over  contract  disputes 

as  opposed  to  deferring  them  to  arbitration  where  the  contract 

provides  a grievance  procedure  ending  in  binding  arbitration. 

Opponents  of  this  practice  argue  that  it  makes  the  Board  a free 

grievance  panel  which  was  never  intended,  that  it  is  contrary  to  the 
precedent  set  by  national  case  law,  and  that  arbitration  is  faster, 
more  conclusive  and  places  the  dispute  where  it  belongs  - with  the 
parties . 

Supporters  argue  that  national  precedent  is  not  so  clear,  and  that 
the  goal  of  balancing  the  rights  of  employees  and  employers  is  better 
served  by  assumption  of  jurisdiction  since  arbitration  is  too  expen- 
sive for  small  unions  and  small  employers. 

b.  The  Board's  interpretation  of  the  grandfather  clause  of  the 

Collective  Bargaining  for  Public  Employees  Act  as  protecting  not  only 
contracts  in  existence  before  possible  passage  of  the  act  but  also 
units  in  existence  before  passage  of  the  act.  This  interpretation 
permits  occupants  of  supervisory  positions  who  were  part  of  a pre- 
existing unit  to  remain  in  the  unit  even  though  they  are  ineligible 
under  the  act  unless  the  employer  can  demonstrate  that  inclusion 
creates  substantial  conflict. 

Opponents  argue  that  units  were  never  intended  to  be  protected,  that 
the  Board's  interpretation  frustrates  legislative  intent  that  only 
non-supervisory  employees  be  eligible  and  that,  regardless  of  intent, 
after  eight  years  of  operation,  it  is  no  longer  needed  and  serves 
only  to  create  problems  and  litigation. 

Supporters  argue  that  the  grandfather  clause  was  part  of  the  original 
compromises  struck  during  passage  of  the  act,  was  necessary  to  pro- 
tect existing  relationships,  that  the  Board  of  Personnel  Appeals  cor- 
rectly interprets  it  to  cover  units  and  that  it  creates  no  signifi- 
cant problems. 


FINDINGS 

2.  Although  due  process  requirements  and  the  precedence  given  mediation  pre- 
cludes overnight  resolution  of  unfair  labor  practice  charges,  justice 
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demands  the  speediest  possible  resolution  consistent  with  these  require- 
ments and  conflicting  demands.  In  light  of  recent  improvements  in  Board 
of  Personnel  Appeals  staff  procedures,  no  specific  recommendations  for  ex- 
pediting unfair  labor  practice  proceedings  and  abiding  by  statutory  time 
limits  are  needed  at  this  time.  The  time  limit  should  be  clarified  and 
the  statutory  impediment  to  speedier  resolution  removed. 

3.  Specialists  in  the  field  of  labor  relations  generally  agree  that,  since 
public  sector  labor  relations  by  its  nature  exists  in  the  political  world, 
establishing  and  maintaining  a labor  board  or  labor  relations  agency  whose 
integrity  and  impartiality  the  parties  respect  is  not  an  easy  achievement 
but  one  that  is  central  to  its  overall  effectiveness.  While  the  Board  of 
Personnel  Appeals  and  staff  are  generally  respected  for  their  profession- 
alism and  impartiality,  a number  of  factors  contribute  to  lack  of  confi- 
dence by  some  users . 

These  are: 

a.  Assignment  of  the  same  staff  person  to  conduct  both  adversarial 

proceedings  and  mediation  for  the  same  employee  or  employer.  (The 

Board  of  Personnel  Appeals  has  indicated  that  these  practices  are 
avoided  whenever  possible  within  the  constraints  of  a small  staff.) 

b.  No  opportunity  for  parties  to  a dispute  to  reject  an  assigned  hear- 
ings officer  in  whom  they  lack  confidence  for  whatever  reason. 

c.  Lack  of  staff  training  in  mediation  due  to  insufficient  funds. 

d.  Inaccessibility  of  precedent  setting  Board  decisions  resulting  from 
insufficient  funds  to  complete  a case  index. 

e.  Selection  and  supervision  of  Board  of  Personnel  Appeals  staff  by  the 
Commissioner  of  Labor  and  Industry  rather  than  by  the  Board,  creating 
the  potential  for  outside  influence  over  staff  proceedings  and  poten- 
tial lack  of  confidence  in  the  neutrality  of  the  Board  staff  in  cases 
involving  the  Department  of  Labor  and  Industry. 

4.  The  Board  of  Personnel  Appeals  has  not  clearly  exceeded  an  appropriate 
level  of  discretion  in  either  of  the  incidents  examined.  With  respect  to 
deferral  of  contract  disputes  to  an  existing  contractual  arbitration  pro- 
cess, the  Board  recently  made  two  such  deferrals  establishing  a precedent 
for  future  referrals. 

With  respect  to  its  interpretation  of  the  grandfather  clause,  the  Montana 
Supreme  Court  recently  upheld  the  Board's  authority  to  interpret  the 
grandfather  clause  to  protect  collective  bargaining  units.  However,  given 
the  uncertainty  about  legislative  intent  in  enacting  the  grandfather 
clause,  the  general  principle  that  management  employees  should  be  excluded 
from  bargaining  units  and  the  practical  problems  created  by  their  conti- 
nued inclusion,  recommendation  12  has  been  adopted  to  clarify  the  stat- 
utory language.  The  recommended  language  protects  incumbents  of  grand- 
fathered positions  but  not  their  replacements,  thus  permitting  eventual 
exclusion  of  supervisory  employees. 
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RECOMMENDATIONS 


Recommendation  3:  Amend  the  Collective  Bargaining  for  Public  Employees  stat- 

ute to  clarify  the  starting  date  of  the  five-month  time  limit  for  a final 
Board  of  Personnel  Appeals  decision  on  an  unfair  labor  practice  case  as: 
"five  months  after  final  briefs  are  submitted  to  the  hearings  officer  or,  if 
no  briefings  are  submitted,  then  within  five  months  after  the  hearing." 
(Vote:  passed  unanimously) 

See  implementing  legislation,  LC0012/01,  in  Appendix  B. 

Recommendation  4:  Amend  the  Collective  Bargaining  for  Public  Employees 

statute  to  permit  the  Board  of  Personnel  Appeals  staff  to  expedite  unfair 
labor  practice  proceedings  by  investigating  an  unfair  labor  practice  complaint 
and  dismissing  the  charge  if  it  is  found  unmeritorious  subject  to  review  by 
the  Board  if  a request  for  a review  is  made  by  the  charging  party  within  ten 
days  of  the  staff  notice  of  intent  to  dismiss.  (Vote:  passed  unanimously) 

See  implementing  legislation,  LC0013/01,  in  Appendix  B. 

Recommendation  5:  Provide  both  parties  to  an  unfair  labor  practice  charge 

with  the  right  to  disqualify  the  person  designated  by  the  Board  of  Personnel 
Appeals  to  hear  the  complaint.  (Vote:  taken  on  proposed  implementing 

legislation  only;  8-yes,  1-no.) 

See  implementing  legislation,  LC0117/01,  in  Appendix  B. 

Recommendation  6:  Provide  funds  to  the  Board  of  Personnel  Appeals  to  provide 

training  in  mediation  to  its  staff  - $5,000  was  the  projected  amount  needed. 
(Vote:  passed  unanimously) 

Recommendation  7:  Provide  funds  to  the  Board  of  Personnel  Appeals  to  com- 

plete an  index  of  its  decisions  - $5,000  was  the  projected  amount  needed. 
(Vote:  passed  unanimously) 

Recommendation  8:  Amend  the  statute  establishing  the  Board  of  Personnel 

Appeals,  2-15-1705,  M.C.A.,  to  give  the  Board  the  authority  to  hire  its  own 
staff.  (Vote:  10-yes,  1-no) 

See  implementing  legislation,  LC0044/01,  in  Appendix  B. 


IMPASSE  RESOLUTION 

ISSUE 

The  Collective  Bargaining  for  Public  Employees  Act  provides  three  methods  for 
resolving  an  impasse  in  collective  bargaining  between  an  employer  and  labor 
organization:  mediation  - a relatively  informal  attempt  by  a neutral  mediator 

to  bring  both  parties  to  agreement;  fact  finding  - a more  formal  process  in- 
volving information  gathering  by  a neutral  fact  finder  and  a written  report 
with  recommendations  which  must  be  made  public  if  agreement  is  not  reached; 
and  voluntary  binding  arbitration  - a formal  process  involving  a hearing  and  a 
binding  decision  by  a neutral  arbitrator.  Since  only  binding  arbitration  in- 
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volves  imposition  of  a solution  on  both  parties,  it  is  the  only  method  which 
automatically  ends  an  impasse. 

Montana's  three  impasse  resolution  methods  are  used  by  most  states.  However, 
unlike  other  states,  Montana  public  employees  may  stop  work  or  strike  to  end 
an  impasse.  All  other  states  either  prohibit  all  strikes  or  prohibit  strikes 
which  interrupt  essential  services.  Montana  law  permits  all  strikes  initiated 
after  expiration  of  a collective  bargaining  agreement  With  minor  exceptions.* 


FINDINGS 

5.  Mediation  is  responsible  for  resolving  a large  percentage  of  disputes  and 
should  be  required  before  any  concerted  action  - either  a strike  by  em- 
ployees or  lockout  by  the  employer.  The  most  critical  factors  in  the  suc- 
cess of  mediation  aside  from  the  extent  of  differences  between  the  parties 
is  trained  mediators  and  the  perceived  neutrality  of  the  mediators. 

6.  Fact  finding  is  successful  in  resolving  some  types  of  disputes  and  conse- 
quently should  continue  to  be  available  for  implementation  by  either  party 
but  should  not  be  required. 

7.  Binding  arbitration  is  an  effective  alternative  to  disruptive  strikes  but 
has  a major  disadvantage.  It  transfers  fiscal  control  from  the  public 
jurisdiction  to  an  outside  third  party.  Consequently,  binding  arbitration 
should  not  be  statutorily  imposed  on  a public  sector  employer  unless  in 
all  cases  the  negative  effect  of  a strike  would  outweigh  the  adverse 
fiscal  impact.  (Many  jurisdictions  who  previously  favored  binding  arbi- 
tration over  the  right  to  strike  are  finding  that  most  strikes  are  more 
manageable  than  the  fiscal  impact  of  binding  arbitration.) 

8.  Binding  arbitration  should  continue  to  be  an  available  option  for  use  un- 
der two  conditions:  (a)  when  both  the  employer  and  labor  organization 

agree  to  it  because,  in  a particular  case,  they  feel  it  would  be  prefera- 
ble to  the  adverse  consequences  of  a strike;  (b)  when  a district  court 
upon  petition  by  an  employer  determines  that  a particular  strike  in  pro- 
gress poses  an  imminent  danger  to  the  health,  safety  and  welfare  of  the 
public . 

9.  Strikes  should  only  be  prohibited  when  binding  arbitration  is  an  accepta- 
ble alternative  - i.e.,  when  the  public  employer  is  willing  to  risk  the 

fiscal  impact  of  binding  arbitration  because  a strike  poses  an  imminent 
danger  to  the  health,  safety  and  welfare  of  the  public.  Prohibition 
without  an  effective  alternative  results  in  illegal  strikes,  which  are 
more  severe,  create  more  adversarial  proceedings  such  as  contempt  proceed 
ings  and  jailings,  produce  more  militancy;  and  generally  make  continuation 
of  public  service  more  difficult  than  a legal  strike. 

10.  The  adverse  effects  of  strikes  on  the  public  should  be  reduced  by 
requiring  sufficient  strike  notice  to  permit  contingency  planning  and,  as 
indicated  above,  by  allowing  the  employer  to  petition  district  court  to 

* There  are  certain  restrictions  on  strikes  by  nurses  and  provisions  for 

binding  arbitration  in  lieu  of  a strike  by  firefighters  when  initated  by 

either  the  employer  or  labor  organization. 
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enjoin  the  strike  and  institute  binding  arbitration  in  cases  of  imminent 
danger  to  the  public's  health,  safety  and  welfare. 


RECOMMENDATIONS 

Recommendation  9:  Amend  the  Collective  Bargaining  for  Public  Employees  Act 

to : 

1.  require  use  of  mediation  before  concerted  action  by  either  party  to  a 
dispute; 

2.  require  a 120-hour  (5  day)  notice  of  a concerted  refusal  to  work  at  any 
public  place  or  before  engaging  in  any  strike,  lockout  or  picket  which  results 
in  a concerted  refusal  to  work  at  any  public  place  of  employment; 

3.  provide  injunctive  relief  for  a violation  of  either  of  these  provisions. 

(Vote:  9-yes,  1-no) 

Recommendation  10:  Amend  the  Collective  Bargaining  for  Public  Employees  Act 

to  provide  injunctive  relief  from  a strike  or  work  stoppage  upon  a petition  to 
district  court  by  a public  employer  where  the  court  determines  that  continua- 
tion of  a strike  would  pose  an  imminent  danger  to  the  health,  safety  or  wel- 
fare of  the  public,  as  opposed  to  inconvenience  or  discomfort.  Injunctive 
relief  automatically  triggers  compulsory,  final-offer  arbitration  which  is 
binding  on  both  parties  including  the  governing  body  responsible  for  appropri- 
ating funds.  (Vote:  7 -yes,  4-no) 


THE  COLLECTIVE  BARGAINING  PROCESS 

ISSUE 

Statutory  language  in  the  Collective  Bargaining  for  Public  Employees  Act,  39- 
31-305  MCA,  suggests  that  the  legislature  intended  that  economic  items  be 
negotiated  in  advance  of  the  legislative  session.  In  addition,  gubernatorial 
executive  orders  2-15,  9-11  and  12-81  call  for  pre-budget  negotiations  on 
economic  items.  Non-economic  items  are  generally  negotiated  later  as  con- 
tracts expire. 

This  two-tiered  collective  bargaining  process  was  developed  to  permit  economic 
items  to  be  included  in  the  executive  budget  but  has  been  criticized  by  both 
management  and  labor . 

Both  parties  feel  that  it  provides  insufficient  bargaining  flexibility. 
Managers  complain  that  once  salaries  and  benefits  are  set,  there  are  few  bar- 
gaining "chips"  for  second-tier  bargaining.  They  also  complain  that,  although 
second-tier  bargaining  supposedly  involves  non-economic  items  (seniority 
clauses,  grievance  procedures,  etc.  as  opposed  to  wages  and  benefits)  many 
items  with  an  economic  impact  such  as  uniform  allowances  are  bargained  second- 
tier  and  agreements  may  consequently  involve  unbudgeted  expenses. 

Labor  leaders  complain  that  it  is  usually  impossible  to  obtain  concessions  on 
any  items  involving  costs  after  the  Legislature  goes  home.  They  also  complain 
about  being  pressured  to  reach  agreements  on  non-economic  items  under  threat 
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that  previously  negotiated  economic  benefits  will  be  withheld  until  agreements 
are  reached. 


FINDINGS 

11.  Although  pre-budget  one-tiered  negotiations  may  be  difficult  to  realize 
given  the  small  size  of  the  state's  labor  relations  staff  and  the  large 
number  of  bargaining  units,  the  advantages  of  increased  flexibility  and 
the  ability  to  budget  for  all  cost  items  make  it  a worthwhile  goal,  that 
should  be  pursued  by  all  parties. 


RECOMMENDATION 

Recommendation  11:  Administratively  move  toward  a single  pre-budget  negotia- 

tion session  for  all  items  (both  economic  and  non-economic  items)  to  increase 
bargaining  flexibility.  (Vote:  passed  unanimously) 


HOUSEKEEPING  MEASURES  TO  ELIMINATE  CONFUSION  AND 
DUPLICATION  IN  THE  COLLECTIVE  BARGAINING  PROCESS 

ISSUE 

The  Commission  identified  three  incidences  of  ambiguity  or  duplication  in  the 

collective  bargaining  process  which  it  felt  could  be  corrected  through  stat- 
utory changes.  These  were: 

1.  ambiguity  in  the  grandfather  clause  of  the  Collective  Bargaining  for 
Public  Employees  Act,  39-31-109,  M.C.A.,  and  consequent  disagreement  over 
appropriate  application; 

2.  duplication  in  statutory  language  and  the  collective  bargaining  process 
for  public  sector  nurses  and  other  public  sector  employees;  and 

3.  duplication  in  authority  to  make  unfair  labor  practice  determinations 
between  the  Labor  Appeals  Board  which  makes  such  determinations  for  pur- 
poses of  deciding  eligibility  for  unemployment  compensation  and  the  State 
Board  of  Personnel  Appeals  and  National  Labor  Relations  Board,  which  make 
such  determinations  for  all  other  purposes. 

The  three  issues  are  summarized  below: 

1.  THE  ISSUE  OF  THE  GRANDFATHER  CLAUSE:  The  grandfather  clause  of  the 

Collective  Bargaining  for  Public  Employees  Act,  39-31-109,  M.C.A.,  states: 
"Nothing  in  this  chapter  shall  be  construed  to  remove  recognition  of  esta- 
blished collective  bargaining  agreements  already  recognized  or  in  ex- 
istence prior  to  the  effective  date  of  this  Act."  The  Board  of  Personnel 
Appeals  has  interpreted  this  language  to  protect  collective  bargaining 
units  which  were  in  existence  prior  to  the  passage  of  the  act  as  well  as 
preexisting  collective  bargaining  agreements.  While  the  Supreme  Court 
recently  upheld  the  Board  of  Personnel  Appeal  s authority  to  interpret  the 
clause  in  this  way,  the  intent  of  the  legislature,  and  the  desirability  of 
such  an  interpretation,  remain  at  issue.  See  page  16. 
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2.  THE  ISSUE  OF  DUPLICATE  STATUTES  AND  PROCESSES  FOR  NURSES:  The 

Collective  Bargaining  for  Nurses  Act  (CBNA)  serves  the  same  purpose  as  the 
Collective  Bargaining  for  Public  Employees  Act  (CBPEA)  - to  establish 
statutory  collective  bargaining  rights  - but  since  it  predated  the  CBPEA, 
it  contains  inconsistent  provisions  or  lacks  provisions  of  the  more  gen- 
eral CBPEA.  While  most  of  the  gaps  and  inconsistencies  in  the  Nurses'  Act 
have  been  corrected  through  administrative  rules  adopted  by  the  Board  of 
Personnel  Appeals,  the  need  for  a separate  act  remains  at  issue. 

Opponents  of  a separate  nurses'  act  argue  that  (a)  the  inconsistencies 
between  the  two  acts  create  unnecessary  confusion,  especially  with  respect 
to  LPNs  who  appear  to  be  covered  by  both  acts,  and  (b)  that  while  con- 
sistency between  the  Nurses'  Act  and  the  CBPEA  is  desirable,  use  of  admin- 
istrative rules  to  create  consistency  is  inappropriate  use  of  administra- 
tive rules  to  make  law. 

Advocates  of  separate  acts  - The  Montana  Nurses'  Association  - argue  (a) 
that  no  significant  problems  have  been  created  by  separate  acts,  (b)  that 
coverage  of  public  sector  nurses  by  the  CBPEA  and  repeal  of  the  CBNA  would 
result  in  the  exclusion  of  supervisory  nurses  who  might  organize  in  the 
future  (no  supervisory  nurses  are  currently  organized  under  the  Nurses' 
Act),  and  (c)  that  coverage  of  public  sector  nurses  by  the  CBPEA  and 
repeal  of  the  CBNA  would  eliminate  all  statutory  rights  to  bargain  collec- 
tively for  private  sector  nurses  who  are  not  covered  by  the  National  Labor 
Relations  Act.  This  includes  nurses  who  are  employed  by  a health  care 
facility  with  annual  revenues  of  under  $250,000.  (No  private  sector 
nurses  are  currently  organized  under  the  CBNA.) 

3.  THE  ISSUE  OF  DUAL  AUTHORITY  TO  DETERMINE  UNFAIR  LABOR  PRACTICES:  The 

statute  administered  by  the  Board  of  Labor  Appeals  contains  a provision, 
39-51-2305,  M.C.A.,  that  requires  the  Board  to  consider  a violation  of  any 
statute  by  the  employer  (which  could  include  an  unfair  labor  practice)  for 
purposes  of  determining  whether  the  employer  unlawfully  caused  the  unem- 
ployment of  a claimant  for  unemployment  benefits  thus  entitling  the 
claimant  to  benefits. 

Consequently,  the  Labor  Appeals  Board  claims  authority  to  determine 
whether  an  employer  has  committed  an  unfair  labor  practice  and  this 
authority  was  recently  upheld  in  District  Court.  Thus,  the  Labor  Appeals 
Board  determines  whether  an  employer  has  committed  an  unfair  labor  prac- 
tice for  purposes  of  determining  eligibility  for  unemployment  compensa- 
tion, and  either  the  Board  of  Personnel  Appeals  or  National  Labor 
Relations  Board  makes  this  determination  for  all  other  purposes  creating 
the  possibility  of  conflicting  determinations. 

The  Labor  Appeals  Board  argues  that  it  needs  authority  to  make  this  deter- 
mination because  determinations  by  the  Board  of  Personnel  Appeals  and 
National  Labor  Relations  Board  are  made  too  late  to  provide  meaningful 
unemployment  benefits. 

Opponents  of  this  authority  for  the  Board  of  Labor  Appeals  argue  that, 
while  the  Board  of  Personnel  Appeals  is  generally  respected  for  its  neu- 
trality, the  Labor  Appeals  Board  is  not  a neutral  Board  (it  has  a 
disproportionate  number  of  labor  representatives)  and  has  never  ruled 
against  a claimant. 
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FINDINGS 


12.  The  existing  interpretation  of  the  grandfather  clause  violates  the  prin- 
ciple and  apparent  legislative  intent  that  only  non-supervisory  employees 
be  eligible  to  belong  to  bargaining  units.  The  language  should  consequen- 
tly be  clarified  to  permit  eventual  exclusion  of  supervisory  employees 
from  bargaining  units  without  eliminating  protection  for  current  employees 
in  grandfathered  positions. 

13.  Recognizing  that  the  Collective  Bargaining  for  Nurses  Act  was  the  pioneer 
collective  bargaining  act  and  contributed  to  the  development  of  the  later, 
more  general  Collective  Bargaining  for  Public  Employees  Act,  the  two  acts 
should  now  be  consolidated  in  the  interest  of  simplifying  collective  bar- 
gaining processes  and  eliminating  all  duplicative  and  unnecessary 
statutes . 

14.  Determination  of  whether  an  unfair  labor  practice  has  been  committed 
should  be  left  to  the  state  and  national  labor  boards  constructed  and 
trained  to  make  such  determinations,  and  both  boards  should  streamline 
their  procedures  to  permit  such  determinations  as  early  as  possible. 


RECOMMENDATIONS 

Recommendation  12:  Amend  the  Collective  Bargaining  for  Public  Employees  Act 

(CBPEA)  to  clarify  the  nature  of  the  grandfather  protection  provided  to  em- 
ployees in  the  bargaining  units  in  existence  prior  to  the  effective  date  of 
the  CBPEA  - July  1,  1983  as  follows:  If  on  July  1,  1983  (the  effective  date 

of  the  CBPEA)  a collective  bargaining  unit  contained  a position  occupied  by  an 
employee  who  would  not  be  eligible  to  belong  to  the  unit  under  the  CBPEA  (a 
supervisor)  then  the  employee  who  occupies  that  position  on  the  effective  date 
of  the  amendment  (July  1,  1983)  may,  if  he  desires,  remain  in  the  bargaining 
unit  for  as  long  as  he  continues  to  occupy  the  same  position  unless  the  Board 
of  Personnel  Appeals  determines  that  the  employee  should  be  excluded.  If  the 
employee  leaves  that  position  his  replacement  is  excluded  from  the  bargaining 
unit.  (Vote:  8-yes,  3-no) 

See  implementing  legislation,  LC0027/01,  in  Appendix  B. 

Recommendation  13:  Repeal  the  Collective  Bargaining  for  Nurses  Act  (CBNA) 

and  place  public  sector  professional  registered  nurses  currently  covered  by 
the  CBNA  under  the  Collective  Bargaining  for  Public  Employees  Act.  Amend  the 
Collective  Bargaining  for  Public  Employees  Act  to  include  a health  care  facil- 
ity and  prohibit  strikes  by  health-care  facility  employees  within  a radius  of 
150  miles  of  another  health-care  facility  with  a strike  in  effect.  (Vote:  6- 

yes , 5 -no) 

See  implementing  legislation,  LC0116/01,  in  Appendix  B. 

Recommendation  14:  Amend  39-51-2305,  M.C.A.,  to  require  the  Labor  Appeals 

Board  (referred  to  in  statute  as  the  Department  of  Labor  and  Industry)  to 
defer  to  the  Board  of  Personnel  Appeals  or  the  National  Labor  Relations  Board 
for  a determination  of  whether  the  employer  of  an  applicant  for  unemployment 
benefits  committed  an  unfair  labor  practice  that  resulted  in  a labor  dispute, 
work  stoppage  and  the  applicant's  unemployment  for  purposes  of  deciding 
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whether  the  applicant  is  entitled  to  benefits.  (Vote:  passed  on  a voice  vote 

with  one  dissent.) 

See  implementing  legislation,  LC0076/01,  in  Appendix  B. 
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CHAPTER  V 

POSITION  CLASSIFICAITON  AND  EMPLOYEE  PAY 


The  Personnel  and  Labor  Relations  Study  Commission  examined  the  related  but 
distinct  operations  of  classifying  positions  and  compensating  employees.  The 
classification  methodology  and  application  were  examined  to  determine  if  they 
adequately  meet  the  two  main  objectives  of:  (a)  grouping  like  positions  into 
classes,  and  (b)  fairly  ranking  classes  into  a hierarchy  of  skill  levels  or 
grades.  Compensation  policies  and  practices  were  examined  to  determine  if  em- 
ployees are  appropriately  compensated  once  their  position's  are  classified. 


POSITION  CLASSIFICATION 

ISSUE 

From  its  inception  in  1975,  the  classification  system  has  run  into  criticism 
- originally  in  the  form  of  a large  number  of  appeals.  These  backlogged  and 
diverted  resources  that  could  have  otherwise  been  used  to  make  system 
improvements . 

The  backlog  and  the  number  of  new  complaints  have  since  dwindled  and  many  im- 
provements have  been  made,  but  a survey  of  managers  and  testimony  by  employees 
reveals  continued  dissatisfaction  with  features  of  the  current  system. 
Although  many  of  these  complaints  involve  compensation  (uncompetitive  salaries 
and  inability  to  reward  performance),  the  following  common  complaints  involve 
operations  of  the  classification  system: 

1.  The  job  analysts'  judgements  appear  too  subjective.  Montana's  classifica- 
tion methodology,  unlike  a quantitative  methodology,  does  not  require  the 
analysts'  various  judgements  to  be  recorded,  and  they  are  consequently  un- 
known and  unreviewable . 

2.  Many  class  specifications  (the  primary  document  used  in  classifying  posi- 
tions) are  imprecise  and  unclear,  making  both  review  on  appeal  and  the 
proposed  delegation  of  position  classification  to  state  agencies 
difficult.  (A  class  specification  rewrite  project  should  bring  all  class 
specifications  up-to-date  by  December  of  this  year.) 

3.  The  classification  methodology  is  not  fully  documented,  also  making  review 
on  appeal  and  delegation  difficult.  (This  problem  has  recently  been  cor- 
rected by  issuance  of  a Classification  Procedures  Manual.) 

4.  There  are  too  many  classes,  too  many  levels.  (These  are  currently  being 
reduced . ) 

5.  Managers  are  not  familiar  with  the  system. 

FINDINGS 

15.  In  the  face  of  a pay  plan  that  provides  little  flexibility  in  wages  for  a 
job  in  a given  classification,  managers  attempt  to  solve  pay  problems 
(such  as  inadequate  pay  to  attract  well  qualified  applicants  or  inability 
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to  reward  and  retain  superior  employees)  through  classification 
adjustments.  They  are  naturally  frustrated  when  constrained  by  a classif- 
ication methodology  which  considers  job  duties  only,  not  compensation 
needs.  This  frustration  surfaces  in  the  form  of  complaints  which  can  be 
expected  to  continue  regardless  of  the  sophistication  of  the  classifica- 
tion system  as  long  as  pay  plan  rules  remain  inflexible. 

16.  Although  Montana's  classification  system  does  not  differ  significantly 
from  systems  of  other  states,  and  has  reached  a reasonable  level  of 
sophistication  given  its  short  life  span,  improvements  need  to  be  made. 
Several  significant  improvements  have  been  initiated  or  completed  since 
the  inception  of  the  Personnel  and  Labor  Relations  Study  Commission  elimi- 
nating the  need  for  recommendations  in  those  areas.  Planned  improvements, 
particularly  the  phased  introduction  of  quantitative  methods  are  needed  to 
make  the  system  more  understandable  and  reviewable.  Incremental  improve- 
ments are  preferable  to  adopting  a new  system  given  the  expense  and 
disruption  a new  system  would  entail  and  the  limited  anticipated  benefits 
of  any  known  systems . 


RECOMMENDATION 

Recommendation  15:  Maintain  the  current  classification  system  and  proceed 

with  planned  and  existing  efforts  to  enhance  it  by  introducing  quantitative 
methods  where  practical  as  quickly  as  time  and  resources  allow.  (Vote:  8- 

yes , 3-no) 

Enhancement  measures  planned  by  the  Personnel  Division  include: 

1.  Phased  introduction  over  a two  and  one-half  year  period  of  quantitative 
methods  which  will  build  on  strengths  of  the  current  system  (maintaining  the 
five  primary  factors  of  the  factor  comparison  method)  but  use  the  best  feat- 
ures of  the  quantitative  Factor  Ranking  and  Hay  Guidechart  methods. 

2.  Separate  but  coordinated  and  consistent  point  factoring  systems  for  major 

occupational  groups  to  better  meet  the  needs  of  each  group.  Example:  Group  1 

- executive  managers,  Group  2 - professional,  administrative  and  technical  em- 
ployees, Group  3 - labor,  trades  and  crafts,  Group  4 - clerical,  office 
machine  operators  and  technical  employees,  Group  5 - special  occupations: 
physicians,  attorneys,  teachers,  law  enforcement. 

3.  Use  of  classification  advisory  committees  for  each  occupational  group  com- 
prised of  agency  representatives  who  are  employed  in,  supervise,  or  are  famil- 
iar with  occupations  in  the  group.  These  advisory  committees  are  to  monitor 
the  development  of  the  factor  ranking  system  prior  to  its  implementation,  as- 
sist the  Personnel  Division  in  evaluating  classes,  recommend  grade  levels  for 
classes,  and  assist  in  allocating  positions  to  classes. 

4.  Delegation  of  position  classification  authority  to  agencies  which  demon- 
strate the  capacity  to  exercise  the  authority  coupled  with  post-classification 
audits  by  the  Personnel  Division  to  maintain  consistency  across  agencies. 

5.  Implementation  of  these  measures  with  existing  staff  utilizing  staff  time 
saved  by  the  delegation  measure. 
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EMPLOYEE  PAY 

ISSUE 


Because  of  time  constraints,  the  Commission  limited  its  examination  of  com- 
pensation policies  and  practices  to  the  most  pressing  problem  - insufficient 
pay  plan  flexibility  to  reward  and  encourage  high  levels  of  performance  and 
productivity. 

Under  increasing  pressure  to  increase  productivity,  managers  commonly  complain 
that  they  lack  the  tools  to  do  so  - that  they  lack  tangible,  monetary  incen- 
tives with  which  to  motivate  employees  to  increase  their  proficiency  and 
remain  in  state  service.  Employees  correspondingly  complain  of  insufficient 
recognition  of  a job  well  done. 

Organized  labor,  on  the  other  hand,  opposes  monetary  performance  incentives 
because  of  anticipated  inequities  in  distribution  and  a preference  that  the 
funds  involved  be  used  to  increase  base  pay  or  provide  other  benefits  such  as 
shift  differentials. 

Although  public  sector  "merit  pay"  programs  have  been  largely  unsuccessful  in 
increasing  productivity  because  they  have  evolved  into  automatic  annual  in- 
creases unrelated  to  performance,  private  sector  and  well  designed  public  sec- 
tor pay-for-performance  programs  are  reportedly  successful  in  increasing  pro- 
duction by  10%  or  more. 


FINDINGS 

17.  Since  increased  productivity  is  an  important  public  policy  goal  and 
monetary  incentives  have  proven  useful  in  achieving  that  goal  for  a number 
of  employers,  they  should  be  instituted  for  the  state  of  Montana  for  unor- 
ganized employees  with  adequate  controls  on  cost  and  with  safeguards  to 
insure  proper  administration. 

18.  Monetary  incentives  should  be  in  the  form  of  periodic  non-base-building 
bonuses  as  opposed  to  an  increase  to  base  pay  which  would  perpetuate  it- 
self and  increase  costs. 

19.  Greater  pay  plan  flexibility  is  needed  to  more  adequately  meet  diverse 
compensation  needs. 


RECOMMENDATIONS 

Recommendation  16:  Establish  a non-base-building,  pay-for-performance,  bonus 

system  for  all  unorganized  employees.  (Vote:  7 -yes,  3-no,  1 abstention) 

Pay-for-performance  funds  appropriated  by  the  legislature  are  to  be  dis- 
tributed according  to  rules  adopted  by  the  Department  of  Administration. 
(Vote:  9-yes,  1-no) 

These  rules  are  to  include: 
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1.  a specification  of  the  size  of  bonuses  to  be  distributed  (as  opposed  to  a 
less  structured  system)  and; 

2.  a requirement  that  the  bonuses  be  limited  to  20%  of  the  employees  to  in- 
sure that  it  does  not  become  a blanket  pay  increase;  (Vote:  8-yes,  1-no) 

3.  a requirement  that  bonuses  be  limited  to  those  agencies  which  have  a fully 

implemented  performance  appraisal  system  which  meets  professional  standards 
established  by  the  Personnel  Division.  (Vote:  9-yes,  1-no) 

Recommendation  17:  Allow  different  pay  plans  and  matrices  for  broad  occupa- 

tional groups  of  unorganized  employees  to  better  meet  the  compensation  needs 
of  each  group  but  use  the  same  underlying  treatment  to  ensure  internal  equity. 
(Vote:  8-yes,  3-no) 
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CHAPTER  VI 

INCREASED  PRODUCTIVITY  THROUGH  IMPROVED 
PERSONNEL  ADMINISTRATION 


The  Personnel  and  Labor  Relations  Study  Commission  examined  several  areas  of 
personnel  administration  which  affect  public  sector  productivity.  (1) 
cruitment  and  selection,  (2)  hiring  preferences,  (3)  employee/management 
training,  (4)  non-monetary  incentives,  (5)  employee  assistance,  and  (6)  griev- 
ance resolution.  The  issues  involved  in  each  area  are  as  follows: 


RECRUITMENT  AND  SELECTION 

ISSUE 

Currently,  both  recruitment  and  selection  functions  are  decentralized  and  are 
structured  at  the  discretion  of  individual  agencies.  Generally,  agencies  use 
one  or  a combination  of  three  recruitment  systems: 

1.  Exclusive  recruitment  through  Job  Service. 

2.  General  recruitment  usually  involving  recruitment  through  Job  Service  plus 
specialized  recruitment  for  affirmative  action  and  to  fill  technical  and 
specialized  positions. 

3.  Ad  hoc  recruitment  involving  procedures  developed  by  the  hiring  official. 
These  can  include  word  of  mouth  recruitment. 

Similarly,  agencies  utilize  a variety  of  selection  procedures  but  most  include 
a screen  of  applications,  an  interview,  and  a reference  check.  Some  include  a 
written  exercise.  In  some  agencies,  all  of  these  selection  procedures  are 
designed  and  conducted  by  the  hiring  official.  In  others,  the  agency  person- 
nel officer  or  an  external  agency  (usually  Job  Service)  conducts  the  initial 
screen . 

While  some  of  these  procedures  were  once  conducted  centrally  for  some  or  all 
agencies,  most  agencies  prefer  to  handle  them  within  the  agency.  However,  a 
substantial  majority  of  managers  feel  a need  for  assistance  - particularly  in 
the  selection  area. 

Potential  applicants  complain  about  insufficient  notice  of  state  openings  and 
some  complain  of  Job  Service  procedures  - particularly  failure  to  post  all 
state  openings,  failure  to  make  referrals  for  all  appropriate  openings,  and 
over-reliance  on  educational  requirements  to  screen  applicants  at  the  expense 
of  employees  with  equivalent  experience. 


FINDINGS 

20.  As  a public  employer,  the  state  should  make  information  on  all  state  open- 
ings accessible  to  the  public. 

21.  State  agencies  should  increase  the  sophistication  of  their  methods  for 

selecting  employees  from  among  applicant  groups  to:  (a)  increase  the 
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quality  of  incoming  employees,  (b)  assure  fairness,  and  (c)  decrease  lia- 
bility associated  with  charges  of  unlawful  hiring  practices. 

22.  The  process  of  selecting  new  employees  is  inherently  a process  of  predict- 
ing a person's  ability  to  perform  job  duties  and  reasonable  prediction 
requires:  (a)  job  analysis  to  identify  the  knowledges,  skills  and  abili- 

ties required  and  (b)  the  assignment  of  selection  responsibility  to  indiv- 
iduals with  a thorough,  not  casual  or  peripheral,  knowledge  of  the  results 
of  this  analysis. 


RECOMMENDATIONS 

Recommendation  18:  Establish  a recruitment  and  selection  training  program 

and  require  attendance  by  state  hiring  officials  at  least  every  three  years  to 
improve  the  state's  recruitment  and  selection  practices  and  the  quality  of  in- 
coming employees.  (Vote:  10-yes,  1-no) 

Recommendation  19:  Require  all  state  agencies  to  recruit  through  Job 

Service  for  all  job  openings  to  provide  citizens  with  a single  source  of  in- 
formation on  all  state  openings,  but  permit  agencies  to  also  recruit  elsewhere 
to  meet  special  recruitment  needs.  (Vote:  10-yes,  1-no) 

Recommendation  20:  Require  Job  Service  to  post  notices  of  all  state  job 

openings  and  designate  them  as  state  openings.  (Vote:  10-yes,  1-no) 

Recommendation  21:  Establish  a comprehensive  agreement  between  Job  Service 

and  the  state  providing  that  Job  Service  will  screen  applicants  down  to  the 
number  specified  by  the  agency  for  positions  which  readily  permit  such 

screenings.  This  would  include  clerical  positions  for  which  screening  can  be 
based  on  typing  tests,  and  positions  without  skill  requirements  for  which 
referral  can  be  random.  In  these  cases,  a list  of  the  top  qualified  appli- 
cants or  a specified  number  of  applicants  can  be  referred  to  the  agency.  For 
positions  requiring  less  easily  assessed  qualifications,  Job  Service  would 
screen  applicants  for  possession  of  minimum  qualifications  only,  and  refer  all 
applicants  who  meet  the  minimum.  (Vote:  10-yes,  1-no) 

Recommendation  22:  Establish  a joint  Job  Service  Division/Personnel 

Division  training  team  to  develop  and  provide  a selection  training  program  for 
Job  Service  interviewers  involved  in  referrals  for  state  positions.  (Vote: 
10-yes,  1-no) 


HIRING  PREFERENCES 

ISSUE 

Several  groups  of  people  with  employment  disadvantages  have  been  given  em- 
ployment preference  through  statutory  or  administrative  action: 

1.  disabled  veterans,  veterans,  spouses  of  veterans,  and  handicapped  civil- 
ians - Veterans  Preference  Law; 

2.  laid  off  employees  - State  policy; 
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3.  members  of  groups  which  have  historically  been  victims  of  discrimination 
(minorities,  women,  the  handicapped)  - provided  for  by  federal  law,  state 
law,  executive  order,  and  the  Montana  EEO  Guidelines. 

Preference  for  the  first  group  was  recently  determined  in  a state  district 
court  decision  to  be  an  absolute  preference  - i.e.,  individuals  in  the 
preferred  categories  who  meet  minimum  qualifications  must  be  hired  regardless 
of  their  relative  qualifications.  The  district  court  ruling  is  currently  un- 
der a stay  pending  an  appeal  to  the  Montana  Supreme  Court. 


FINDINGS 

23.  Hiring  preferences  should  be  clarified  so  that:  (a)  they  can  be  easily 

and  adequately  administered,  (b)  they  do  not  involve  an  absolute  pref- 
erence which  ignores  qualifications,  and  (c)  they  do  not  exclude  other 
disadvantaged  groups  which  need  employment  assistance. 


RECOMMENDATIONS 

Recommendation  24:  Amend  the  Veteran's  and  Handicapped  Civilian  Preference 

Act  (10-2-201  through  10-2-206,  MCA)  to  clarify  the  preference  requirement  to 
mean  a preference  granted  over  other  candidates  who  are  substantially  equally 
qualified  as  opposed  to  an  absolute  employment  preference.  (Vote:  passed 

unanimously.  Implementing  draft  legislation  is  being  proposed  by  the 
Governor's  Committee  on  Employment  of  the  Handicapped.) 

Recommendation  25:  Amend  the  Veteran's  and  Handicapped  Civilian  Preference 

Act  to  clearly  indicate  the  relationship  between  competing  preferences  and  how 
those  preferences  should  be  administered.  (Vote:  passed  unanimously. 

Implementing  draft  legislation  is  being  proposed  by  the  Governor's  Committee 
on  Employment  of  the  Handicapped.) 

Recommendation  26:  Amend  the  Veteran's  and  Handicapped  Civilian  Preference 

Act  to  clarify  that  the  employment  preference  does  not  extend  over  existing 
employees  or  those  employees  who  have  been  laid  off  and  retain  reinstatement 
rights  to  their  jobs.  (Vote:  passed  unanimously.  Implementing  draft 

legislation  is  being  proposed  by  the  Governor's  Committee  on  Employment  of  the 
Handicapped. ) 

Recommendation  27:  Amend  the  Veteran's  and  Handicapped  Civilian  Preference 

Act  to  limit  preference  to  initial  employment.  (Vote:  passed  unanimously. 

Implementing  draft  legislation  is  being  proposed  by  the  Governor's  Committee 
on  Employment  of  the  Handicapped.) 


EMPLOYEE/MANAGEMENT  TRAINING 

ISSUE 

Unlike  most  comparably  sized  private  sector  businesses  and  a number  of  other 
states,  the  state  of  Montana  has  no  management  training  program  to  train  newly 
appointed  mid-level  managers  who  are  generally  promoted  from  professional  and 
technical  positions.  The  state  also  lacks  the  ongoing  assessment  of  employee 
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training  needs  and  development  of  training  to  meet  those  needs  found 
elsewhere . 

While  most  departments  in  state  government  offer  training  (the  total  reported 
training  expenditure  last  year  was  $1.4  million  which  appears  to  be  only  part 
of  the  total  expenditure),  all  but  a few  large  agencies  with  their  own  train- 
ing staffs  depend  on  outside  vendors,  conferences,  or  the  central  training 
section . 

Until  recently,  the  one-person  central  training  section  attempted  to  operate 
on  fees  generated  by  offering  cafeteria  style  training  by  outside  vendors. 
This  approach  proved  unworkable  because  the  vendor  training  did  not  meet  state 
training  needs.  It  consequently  was  recently  discontinued  in  favor  of  provid- 
ing only  in-house  training  which  is  part  of  the  Personnel  Division  miss  ion- - 
training  in  selection  methods,  contract  administration,  etc. 

In  a recent  survey,  state  managers  expressed  a strong  need  for  training 
resources  to  increase  employee  job  skills,  management  skills  and  productivity. 
Many  expressed  the  belief  that  training  should  be  part  of  every  agency's 
budget . 


FINDINGS 

24.  Productivity  specialists  agree  that  there  are  no  magic  solutions  or  short 
cuts  to  increased  productivity  - only  better  application  of  established 
principles  of  supervision  and  management  - better  planning,  better  organi- 
zation, and  particularly  better  employee  supervision.  The  quality  of 
supervision  appears  to  be  at  least  as  important  as  monetary  incentives  in 
motivating  employees.  An  effective  management  training  program  is  conse- 
quently a key  element  of  any  effort  to  increase  productivity. 

25.  Like  management  training,  job  related  employee  training  is  an  essential 
element  of  efforts  to  increase  productivity  provided  that  it  is  based  on  a 
careful  needs  assessment  and  training  plan.  It  not  only  teaches  employees 
to  perform  current  jobs  better,  master  new  technology  and  prepare  for 
higher  level  jobs,  but  increases  job  satisfaction  and  employee  motivation. 


RECOMMENDATIONS 

Recommendation  28:  Expand  the  capacity  of  individual  agencies  to  provide  job 

or  program  specific  training  by  recommending  that  training  funds  be  provided 
in  every  agency's  budget  based  on  a well-developed  needs  assessment  and  train- 
ing plan.  (Vote:  passed  unanimously.) 

Recommendation  29:  Establish  a central  training  section  responsible  for 

general  skills  training,  particularly  management  training  with  the  following 
specific  functions: 

1.  Develop  and  provide  a managerial  and  supervisory  curriculum  specific  to 
Montana  state  managers  and  supervisors  making  use  of  internal  resources, 
University  personnel,  and  private  consultants. 
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2.  Coordinate  training  resources  including  internal  resources,  the  University 
System,  and  private  vendors  to  avoid  redundant  purchases  and  make  full  use  of 
available  programs. 

3.  Provide  technical  assistance  to  agencies  in  conducting  needs  assessments, 
developing  training  plans,  and  developing  and  assessing  in-house  training  ac- 
tivities and  budgets. 

4.  Continue  to  select  workshop  programs  using  private  vendors  more  carefully 
selected  to  meet  identified  training  needs. 

5.  Directly  provide  general  skills  training  not  available  at  reasonable  cost 
elsewhere.  (Vote:  passed  unanimously.) 


NON  MONETARY  INCENTIVES 

ISSUE 

Literature  on  employee  motivation  indicates  that  a good  motivation  plan  util- 
izes several  approaches  including  non-monetary  award  programs  that  recognize 
accomplishments  of  individuals  and  groups  of  employees.  Recognition  in  the 
form  of  merit  awards,  certificates  of  achievement,  etc.  have  been  found  effec- 
tive in  motivating  some  employees. 


FINDINGS 

26.  A non-monetary  awards  program  which  is  carefully  designed  to  reward  actual 
achievements  has  the  potential  of  improving  employee  morale  and  providing 
additional  incentives  to  increased  productivity  at  little  cost,  and  should 
consequently  be  instituted. 


RECOMMENDATION 

Recommendation  31:  Establish  a non-monetary  award  program  that  recognizes 

the  accomplishments  of  individuals  and  groups  of  employees.  (Vote:  passed 

unanimously. ) 


EMPLOYEE  ASSISTANCE 

ISSUE 


Many  private  sector  and  some  public  sector  employers  have  developed  employee 
assistance  programs  to  assist  employees  with  personal  crises,  reduce  the  ill 
effects  on  employee  performance,  and  protect  the  employer  s investment  in  its 
human  resources . 

In  the  state  of  Montana,  personal  crises  that  affect  performance  are  handled 
by  each  individual  agency  supervisor  and  personnel  officer.  Two  major 
drawbacks  of  this  arrangement  are:  (1)  that  while  supervisors  wish  to  correct 

these  problems  and  resulting  performance  deficiencies,  they  prefer  to  avoid 
first-hand  counseling  and  assistance  in  order  to  maintain  a professional  rela- 


33 


tionship,  (2)  most  supervisors  and  personnel  officers  are  not  adequately 
trained  in  counseling  techniques  and  available  social  services,  including 
those  needed  to  adequately  diagnose  the  problem  and  make  an  informed  referral . 

The  Personnel  Division  is  often  called  upon  to  provide  advice  on  the  handling 
of  personal  crises  but  has  little  developed  expertise  in  this  area. 


FINDINGS 

27.  An  employee  assistance  program  could  correct  the  deficiencies  in  current 
efforts  to  resolve  crises-related  performance  problems,  but  private  sector 
employers  find  that  such  a program  requires  a substantial  investment. 
Consequently,  the  utility  and  cost  of  such  a program  should  be  studied 
further . 


RECOMMENDATION 

Recommendation  32:  Study  the  need  for  a state  employee  assistance  program  to 

provide  aid  to  employees  and  the  supervisors  of  employees  whose  personal 
crises  affect  job  performance.  The  program  would  address  personal  crises  such 
as  alcohol  abuse,  emotional  stress  created  by  divorce,  family  deaths,  etc. 
The  Personnel  Division  is  to  prepare  a detailed  proposal  with  justification 
for  consideration  by  the  1985  Legislature.  In  the  interim,  the  Division  is  to 
provide  what  information  and  training  it  can  within  its  existing  resources  to 
assist  supervisors  in  dealing  with  employee  assistance  problems.  (Vote: 
passed  unanimously.) 


GRIEVANCE  RESOLUTION 

ISSUE 


There  are  currently  diverse  grievance  appeals  procedures  for  state  employees. 
Some  state  employees  (employees  of  the  Departments  of  Highways  and  Fish, 
Wildlife  and  Parks)  have  a statutory  right  to  appeal  grievances  to  the  Board 
of  Personnel  Appeals.  Other  state  employees  (Merit  System  employees)  can  ap- 
peal most  grievances  to  the  Merit  System  Council.  All  other  unorganized  state 
employees  have  no  appeal  beyond  the  intra-agency  grievance  process. 

Intra-agency  grievance  procedures  are  established  by  agency  policy  in  accord- 
ance with  administrative  rules  on  grievance  resolution  issued  by  the 
Department  of  Administration,  Personnel  Division.  These  administrative  rules 
call  for  informal  procedures  to  resolve  grievances  at  the  lowest  level  possi- 
ble and  barring  such  resolution  for  a hearing  by  a three  member  ad  hoc  panel 
whose  findings  are  advisory  to  the  agency  head. 

Most  agencies,  as  well  as  the  Personnel  Division,  have  found  ad  hoc  hearing 
panels  unworkable  because  hearings  officers  need  some  familiarity  with  admin- 
istrative procedures  as  well  as  knowledge  of  laws  and  policies  governing  per- 
sonnel administration  to  be  effective. 
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FINDINGS 


28.  Uniform  procedures  should  be  established  to  quickly  and  equitably  resolve 
significant  grievances  which  can  not  be  resolved  informally. 

29.  An  independent  grievance  appeals  board  is  a common  public  sector  mechanism 
for  resolving  grievances  and  has  the  advantage  from  employees'  point  of 
view  of  providing  a final  decision  by  a neutral  party  rather  than  the 
department  director  who  is  often  involved  in  grievable  actions  such  as 
termination.  However,  the  opinion  of  establishing  an  independent  board 
should  not  be  adopted  because  it  suffers  several  disadvantages: 

1.  It  is  costly. 

2.  It  is  not  needed  to  protect  employee  rights.  The  Montana 
Administrative  Procedures  Act  automatically  gives  employees  the  right 
to  judicial  review  of  an  agency  head's  decision  where  the  decision 
completes  a statutorily  provided  administrative  hearing.  Thus,  if 
employees  are  provided  with  a statutory  right  to  a hearing  under  the 
Montana  Administrative  Procedures  Act  as  recommended,  they  first 
receive  a hearing  before  an  impartial  independent  hearings  officer 
(someone  outside  the  agency),  and  although  the  hearings  officer  s 
decision  is  advisory  to  the  agency  head,  it  places  considerable  pres- 
sure on  the  agency  head  to  adopt  it.  To  do  otherwise  risks  reversal 
by  district  court  since  the  employee  has  the  right  to  appeal  the 
decision  into  the  court  system. 

While  litigation  involves  some  expense,  the  deterent  effect  of  this 
expense  can  be  offset  by  permitting  the  courts  to  award  costs  and 
attorney's  fees  to  prevailing  employees  as  recommended. 

3.  An  administrative  grievance  appeals  process  involving  a board  is  too 
lengthy  - generally  six  months  or  more.  It  generally  involves  time 
for  both  parties  to  prepare  their  case,  a hearing  before  a hearings 
officer,  time  for  the  hearings  officer  to  issue  a decision,  a period 
in  which  either  party  can  file  exceptions  in  effect  appealing  the 
hearings  officer's  decision  to  the  full  board,  a hearing  before  the 
full  board,  time  for  the  full  board  to  issue  a final  decision.  And, 
at  the  end  of  this  period,  the  Board's  decision  can  be  appealed  to 
the  courts  - further  lengthening  the  process. 

30.  Until  recently,  the  Merit  System  Council  served  three  major  functions  for 
Merit  System  agencies  (primarily  the  Department  of  Social  and 
Rehabilitation  Services,  the  Department  of  Health  and  Environmental 
Sciences  and  the  Employment  Security  Division)  which  have  been  required  to 
be  part  of  the  system  in  order  to  satisfy  federal  merit  requirements  and 
obtain  federal  funds.  These  functions  were:  (1)  central  recruitment  and 

screening,  (2)  issuance  of  administrative  rules  governing  personnel  prac- 
tices to  assure  compliance  with  merit  principles,  and  (3)  grievance  appeal 
hearings . 

New  federal  merit  rules  no  longer  require  special  procedures  for  so  called 
"merit"  agencies  and  were  partially  enacted  to  effect  cost  savings  by 
eliminating  the  need  for  dual  personnel  systems  that  the  previous  rules 
forced  many  state  and  local  governments  to  maintain. 
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In  anticipation  of  these  federal  changes,  the  most  costly  merit  system 
function  - central  recruitment  and  screening  has  been  discontinued.  The 
state  of  Montana  should  take  further  advantage  of  this  opportunity  to 
unify  and  simplify  its  personnel  systems  by  discontinuing  the  specialized 
grievance  appeals  process  in  favor  of  a uniform  process  and  discontinuing 
special  policies  and  rules  for  "merit"  agencies  in  favor  of  uniform  poli- 
cies and  rules  for  all  agencies. 


RECOMMENDATION 

Recommendation  33:  Establish  a uniform  procedure  for  resolution  of  signifi- 

cant employee  grievances  (defined  as  termination,  demotion,  suspension  or 
layoff  of  more  than  40  working  hours,  involuntary  transfer  to  another  geo- 
graphical location  and  retaliation  for  filing  a grievance  or  participating  in 
the  grievance  process)  and  discontinue  specialized  procedures  as  follows: 

1.  Statutorily  require  every  agency  including  legislative  and  judicial  agen- 
cies to  establish  a grievance  procedure  which  may  be  used  by  all  agency  em- 
ployees except  probationary,  contractual  and  specified  policy-making  em- 
ployees, provided  that  employees  with  an  applicable  negotiated  grievance 
procedure  may  not  pursue  a grievance  under  both  procedures . 

Agency  grievance  procedures  are  to  include,  at  a minimum: 

a.  a requirement  that  the  agency  provide  at  least  five  days  prior  notice 
of  a grievable  agency  action,  whenever  practical; 

b.  a requirement  that  agency  action  on  grievable  subjects  be  consistent 
with  contemporaneous  written  agency  policy; 

c.  a ten,  working  day  period  after  a grievable  act  in  which  employees 
may  file  a grievance; 

d.  an  opportunity  for  a grieving  employee  on  his  own  time  to  examine 
relevant  documents  subject  to  limits  of  Article  II,  section  10  of  the 
State  Constitution  and  to  question  witnesses  and  present  his  views; 

e.  the  right  of  a grieving  employee  to  a hearing  consistent  with  the 
Montana  Administrative  Procedures  Act  conducted  by  an  independent 
hearings  officer  who  shall  issue  an  advisory  decision; 

f.  the  right  to  a written  final  decision  by  the  chief  administrative  of- 
ficer of  the  employing  state  agency  which  is  responsive  to  the  issues 
raised  in  the  grievance  and  which  is  provided  within  90  days  follow- 
ing the  filing  of  the  grievance  unless  the  time  period  is  extended  by 
mutual  agreement  of  the  agency  and  grievant; 

g.  authority  for  the  chief  administrative  officer  to  remedy  a valid 
grievance.  (In  the  case  of  alleged  procedural  errors,  the  chief  ad- 
ministrative officer  may  require  the  act  to  be  redone  following 
proper  procedures  if  the  errors  were  prejudicial  to  the  grievant.  If 
the  errors  were  not  prejudicial,  no  remedy  need  be  given.) 
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2.  Statutorily  provide  employees  with  the  right  to  enforce  statutory  griev- 
ance rights  through  a district  court  of  appropriate  venue  and  to  be  awarded 
costs  and  attorney's  fees  if  they  prevail. 

3.  Abolish  the  Merit  System  Council. 

4.  Repeal  statutory  provisions  establishing  grievance  appeal  procedures 
through  the  Board  of  Personnel  Appeals  for  employees  of  the  Departments  of 
Highways  and  Fish,  Wildlife  and  Parks.  (Vote:  Taken  on  rough  draft  of  imple- 
menting legislation  only  - see  below.) 

Proposed  implementing  legislation,  LC0124/01  - Appendix  B,  approved  in  rough 
draft  form  by  a vote  of  7 to  4.) 
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CHAPTER  VII 

MINORITY  REPORT 


Minority  views  are  presented  below  for  three  recommendations  at  the  request  of 
the  minority  contingents. 

Recommendation  13:  Repeal  the  Collective  Bargaining  for  Nurses  Act  (CBNA) 

and  place  public  sector  professional  nurses  under  the  Collective  Bargaining 
for  Public  Employees  Act  (CBPEA) . 

MINORITY  VIEW:  Labor  representatives  opposed  this  recommendation  because: 

(a)  it  removes  statutory  collective  bargaining  rights  from  private  sector 
nurses  who  are  not  covered  by  the  National  Labor  Relations  Act  (registered 
nurses  employed  by  a health  care  facility  with  less  than  $250,000  annual  reve- 
nues) who,  although  not  currently  organized,  could  organize  in  the  future,  (b) 
it  results  in  the  exclusion  of  all  supervisory  nurses  who,  although  not  cur- 
rently organized,  might  organize  in  the  future,  since  the  CBPEA  unlike  the 
CBNA  excludes  supervisory  employees  from  bargaining  units,  (c)  it  is  opposed 
by  the  Montana  Nurses  Association.  Other  Commissioners  opposed  this  recommen- 
dation because  opposition  by  the  Montana  Nurses  Association  is  expected  to  be 
strong  and  there  are  few  tangible  benefits. 

MINORITY  MEMBERS:  Jerry  Driscoll,  Tom  Schneider,  Richard  Ferderer,  Don 

Robinson,  Rep.  Fred  Van  Valkenburg. 


Recommendation  16:  Establish  a non-base-building  pay-for-performance  bonus 

system  for  all  unorganized  employees. 

MINORITY  VIEW:  Opponents  of  this  recommendation  argued  that:  (a)  pay-for- 

performance  can  be  expected  to  generate  more  animosity  and  hard  feelings  than 
productivity  because  performance  appraisal  is  never  completely  objective,  (b) 
that  the  experiences  of  the  City  of  Great  Falls  and  County  of  Missoula  with 
performance  pay  were  unfavorable,  (c)  that  rank  and  file  members  oppose  it  as 
demonstrated  by  letters  or  petitions  from  1,865  organized  employees,  and  (d) 
that  pay-for-performance  funds  could  better  be  spent  on  making  base  salaries 
more  competitive  or  on  other  benefits  such  as  shift  differentials. 

MINORITY  MEMBERS:  Jerry  Driscoll,  Tom  Schneider,  Rep.  Fred  Van  Valkenburg. 


Recommendation  33:  Establish  a uniform  procedure  for  resolution  of  signifi- 
cant employee  grievances  by:  (1)  statutorily  requiring  each  agency  to  esta- 

blish a grievance  procedure  with  specified  features,  (2)  statutorily  provide 
employees  with  the  right  to  enforce  grievance  rights  through  district  court 
and  to  be  awarded  costs  and  attorney's  fees,  (3)  abolish  the  Merit  System 
Council,  and  (4)  repeal  statutory  provisions  establishing  grievance  appeal 
procedures  through  the  Board  of  Personnel  Appeals  for  employees  of  the 
Departments  of  Highways  and  Fish,  Wildlife  and  Parks. 

MINORITY  VIEW:  Some  opponents  of  Recommendation  33  argued  against  it 

because  it  eliminates  an  existing  statutory  right  of  appeal  to  the  Board  of 
Personnel  Appeals  for  employees  of  the  Departments  of  Highways  and  Fish, 
Wildlife  and  Parks  and  existing  appeal  procedures  through  the  Merit  System 
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Council.  Others  argued  that  the  current  diversity  in  grievance  processes 
creates  no  real  problems  and  is  preferable  to  either  creating  a costly  griev- 
ance board  or  eliminating  existing  statutory  rights.  Some  favored  extending 
appeal  rights  to  the  Board  of  Personnel  Appeals  to  all  employees  but  others 
argued  that  the  Board's  concentration  on  labor  relations  should  not  be  diluted 
- that  the  Board  of  Personnel  Appeals  should  be  patterned  after  the  National 
Labor  Relations  Board.  It  was  also  noted  that  labor  law  is  a special  field 
and  should  not  be  applied  to  grievances  by  unorganized  employees. 

MINORITY  MEMBERS:  Jerry  Driscoll,  LeRoy  Schramm,  Don  Robinson,  Rep.  Fred 
Van  Valkenburg. 
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APPENDIX  'A' 


STATE  OE  MONTANA 
OFFICE  OF  THE  GOVERNOR 
EXECUTIVE  ORDER  NO.  25-81 


Executive  Order  Creating  the 
Personnel  and  Labor  Relations  Study  Commission 


I,  TED  SCHWINDEN,  in  accordance  with  the  authority  vested  in  me 
as  Governor  of  the  State  of  Montana,  pursuant  to  the  Constitution  and 
laws  of  the  State  of  Montana,  and  specifically  pursuant  to  Chapter  421, 
Laws  of  Montana,  1981,  do  hereby  create  the  Personnel  and  Labor 
Relations  Study  Commission. 

I.  Purpose 

The  purpose  of  the  Commission  is  to  study  and  make  recom- 
mendations to  the  Governor  and  Legislature  on  methods  for  im- 
proving the  personnel  and  labor  relations  programs  in  Montana. 
Specifically,  the  Commission  shall  study  and  make  recommendations 
on  such  personnel  functions  and  issues  in  state  government  inclu- 
ding, but  not  limited  to: 

a.  Whether  current  state  employee  compensation  and  classification 
practices  ensure  inter-agency  quality  and  serve  to  attract  and 
retain  qualified  and  competent  employees  needed  by  state 
government. 

b.  Whether  positive  and  efficient  management  consistent  with  the 
concept  of  merit  and  equitable  treatment  of  employees  is 
fostered  by  the  personnel  systems  existing  in  the  agencies  of 
state  government. 

c.  Whether  the  adoption  of  more  incentives  and  more  oppor- 
tunities for  career  development  can  foster  increased  employee 
productivity,  intitiative  and  job  interest. 

d.  Whether  the  actual  operation  of  the  Collective- Bargaining  for 
Public  Employees  Act  (Title  39,  Chapter  31,  MCA)  is  workable 
and  accomplishing  the  purposes  of  the  act. 

e.  Whether  the  state's  grievance  procedures,  including  the  role 
of  the  Board  of  Personnel  Appeals  in  resolving  classification 
disputes,  meet  the  needs  of  state  employees  and  managers. 
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2.  Composition 

The  Commission  shall  consist  of  four  members  of  the  State 
Legislature,  three  representatives  of  organized  labor,  three  repre- 
sentatives from  the  private  sector,  and  three  employees  of  the 
executive  branch.  I hereby  appoint  the  following  persons  as 
members  of  the  commission: 


Legislative  Branch  Commissioners 

Representative  Francis  Bardanouve,  Chairman 
R.  R.  1,  Box  24 
Harlem,  Montana  59826 

Senator  Fred  Van  Valkenburg 
219  University 
Missoula,  Montana  59801 

Representative  Calvin  Winslow 

1240  Crawford 

Billings,  Montana  59102 

Senator  Jan  Johnson  Wolf 
P.  O.  Box  598 
Plains,  Montana  59859 

Labor  Sector  Commissioners 

Jerry  Driscoll 

Assistant  Business  Manager 
Laborers'  Local  Number  98 
345  Calhoun  Lane 
Billings,  Montana  59101 

Richard  Ferderer 

P.  O.  Box  2648 

Great  Falls,  Montana  59401 

Tom  Schneider 
Executive  Director 

Montana  Public  Employees'  Association 
P.  O.  Box  5600 
Helena,  Montana  59604 

Private  Sector  Commissioners 


Percy  Cline,  Staff  Manager 
Mountain  Bell 
560  North  Park  Avenue 
Helena,  Montana  59601 

Nancy  Hanson 

Vice-President  for  Human  Resources 
First  Northwestern  National  Bank 
175  North  27th 
Billings,  Montana  59101 

Don  Robinson,  Attorney 

Law  Firm  of  Poore,  Roth,  Robeschon  and  Robinson 
1341  Harrison  Avenue 
Butte,  Montana  59701 

Exec utive  Branch  Commissioners 

LeRoy  Schramm 

Chief  Legal  Counsel  for  the 

Office  of  the  Commissioner  of  Higher  Education 
33  South  Last  Chance  Gulch 
Helena , Montana  59620 


Ray  Shackleford 
Deputy  State  Superintendent 
Office  of  Public  Instruction 
Helena,  Montana  59620 

Gary  Wicks,  Director 
State  Highway  Department 
Highway  Building 
Helena,  Montana  59620 

The  Commission  shall  be  attached  to  the  Department  of  Administra- 
tion for  administrative  purposes.  The  Department  of  Administration, 
Personnel  Division  is  herein  directed  to  provide  staff  services  to  the 
Commission.  I hereby  direct  all  state  agencies,  boards  and  state  em- 
ployees to  cooperate  and  furnish  whatever  information  or  assistance  is 
requested  by  the  Commission  or  its  representatives  in  performance  of 
their  duties. 

3.  Report 

A final  written  report,  including  specific  legislative  recom- 
mendations shall  be  submitted  to  the  Governor  by  no  later  than 
December  1,  1982. 

4.  Compensation 

Each  member  of  the  Commission  shall  receive  $25  per  day  as 
compensation  for  his  services  for  each  day  spent  in  the  perfor- 
mance of  his  duties  and  shall  be  reimbursed  for  travel  and  per 
diem  expenses  as  provided  for  in  Sections  2-18-501  through 
2-18-503,  MCA. 

5.  Duration 

The  Commission  shall  exist  until  June  30,  1983. 


Given  under  my  hand  and  the 
GREAT  SEAL  OF  THE  STATE  OF 
MONTANA  this  29th  day  of  October 
in  the  year  of  our  Lord,  One  Thou- 
sand Nine  Hundred  and  Eighty-One. 


TED  SCHWINDEN,  GOVERNOR 


Attest: 
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1 PILL  NO. 

8  INTRODUCED  3Y  

3 GY  9FQUFST  OF  THE  PERSONNEL  AND  LABOR 

4 RELATION'S  STUDY  COMMISSION 

5 

6 A BILL  FOR  AN  ACT  ENTITLED:  "AN  ACT  CHANGING  THE  TIME  WHFN 

7 THE  FINAL  ORDER  CONCERNING  AN  UNFAIR  LABOR  COMPLAINT  MUST  PE 

8 ISSUED  FROM  5 MONTHS  AFTER  A COMPLAINT  IS  SUBMITTED  TO  THE 

9 HEARING  OFFICER  TO  5 MONTHS  AFTER  FINAL  BRIEFS  ARE  SUBMITTED 

10  TG  THE  HEARING  OFFICFR;  AMENDING  SECTION  39-31-406,  WC  A • " 

11 

12  St  IT  ENACTED  ay  THE  LEGISLATURE  OF  THF  STATE  OF  MONTANA: 

13  Section  L.  Section  39-31-406*  MCA,  is  amended  to  read: 

14  "39-31-406.  Hearing  on  complaint  --  findinqs  --  order. 

15  (1)  The  complainant,  and  the  person  charged  shall  be  parties 

16  and  shall  appear  in  person  or  otherwise  give  testimony  at 

17  the  place  and  time  fixed  in  the  notice  cf  hearing.  In  the 

18  discretion  cf  the  board  or  its  aqent  conduct inq  the  hearing, 

19  any  other  person  fray  be  allowed  to  intervene  in  the 

20  proceeding  and  present  testimony. 

21  (?)  in  any  hearing  the  board  is  not  bound  bv  the  rules 

22  of  evidence  prevailing  in  the  courts. 

23  (3)  The  testimony  taken  hy  the  hoard  or  its  aqent 

24  shall  be  reduced  to  writing  and  filed  with  the  beard. 

25  Thereafter,  in  its  discretion  the  board  upon  notice  may  take 
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further  testimony  or  hear  argument. 

(4)  If*  upon  the  preponderance  of  the  testimony  taken* 
the  board  is  of  the  opinion  that  any  person  named  in  the 
complaint  has  engaged  in  or  is  engaging  in  an  unfair  labor 
practice*  it  shall  state  its  findings  of  fact  and  shall 
issue  and  cause  to  be  served  on  the  oerson  an  order 
requirinq  him  to  cease  and  desist  from  the  unfair  labor 
practice  and  to  take  such  affirmative  action*  including 
reinstatement  of  employees  with  or  without  back  pay*  as  will 
effectuate  the  policies  of  this  chapter*  The  order  may 
further  require  the  person  to  make  reports  from  time  to  time 
showinq  the  extent  to  which  he  has  complied  with  the  order. 
No  order  of  the  beard  shall  require  the  reinstatement  cf  any 
individual  as  an  employee  who  has  been  suspended  or 
discharged  or  the  payment  to  him  of  any  back  pay  if  it  is 
found  that  the  individual  was  suspended  or  discharged  for 
cause. 

(5)  If*  upon  the  preponderance  of  the  testimony  taken* 
the  board  is  not  of  the  opinion  that  the  person  named  in  the 
complaint  has  engaged  in  or  is  engaging  in  the  unfair  labor 
practice*  then  the  board  shall  state  its  findings  of  fact 
and  shall  issue  an  erder  dismissing  the  complaint. 

(6)  If  the  evidence  is  presented  before  a member  of 
the  board  or  before  an  examiner*  the  member  or  the  examiner* 
as  the  case  ^ay  oe*  shall  issue  and  cause  to  be  served  on 
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1 the  parties  to  the  proceed i no  a proposed  decision*  toqether 

Z with  a recommended  order*  which  shal 1 be  filed  with  the 

3 board » and  if  no  exceptions  are  filed  within  20  days  after 

4 service  thereof  upon  the  parties  or  within  such  further 

5 period  as  the  hoard  may  authorize*  the  r ecommended  order 

6 shall  become  the  order  of  the  board*  The  board  shall  issue  a 

7 final  order  within  5 months  affer  « — er»TpT-arnt--+e  iioal 

0 priefs  are  submitted  to  the  hearinq  officer  _D2_Uli£fi 

-End- 
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l PILL  NO. 

? INTRnf';ilCf-0  BY 

3 BY  RFOUFST  OF  THE  PERSONNEL  aNI>  LABOR 

4 b F L A T I 0 .<’4  S STUDY  COMMISSION 


5 

6 A DILL  FOR  AN  ACT  ENTITLED:  "AN  ACT  AUTHORIZING  THF  BOARD 

7 OF  PERSONNEL  APPEALS  TO  INVESTIGATE  AND  DISMISS  COMPLAINTS 
Q OF  UNFAIR  LABOR  PRACTICES;  AMENDING  SECTION  39-31-405*  MCA." 
9 

10  BE  IT  ENACTED  PY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

11  Section  1.  Section  39-31-405*  MCA*  is  amended  to  read: 

12  "39-31-405.  Unfair  labor  practice  complaint. 

13  ia^£Sti£ii;LiQa_zr  notice  of  hearinq  --  service  — answer-  (1) 

14  Whenever  a complaint  is  filed  alleqinq  that  any  person  has 

15  enqaqed  in  or  is  encaainq  in  any  such  unfair  labor  practice* 

16  the  board  et~,i5ny-ae<af*t-desi-’qf*e4<?«M--by--'efce--hefi»!-<‘!--tee--‘seefi 

17  parp^s**!  snail  issue  and  Ccause  to  be  served  upon  the  person 

lr;  a copy  of  the  complaint  and  Q£oyii2£ It2£ ££££££ yitC dll 

if  bQaariunil* La reicQa£2 ta dll £tidi:i2S5i_Afl£i:_rd££iDt_fil 

20  £££UQ0S££_£££‘L_ff£_CkJ£S£jl_2a£f  y_t_en_d££al_ii2£ia0di£2_t2y_lb£ 

21  li£a£d_f££_£U£t3_CU£Q£i££S_£l3dll_ln^££ilildL£_tO£~dll££eb_LiQfillj: 

22  liiIiQ£„C£a£tiCSA 

2 3 XZ1 If  Jt-df  l££_lb£_iDy££f  i££fiGQy_ltl£_d::£Ijl — flSiiflfld!  £d 

24  ty ff£_iib££ll_£l£t2£ILiD££_Jt±!dl_ll)£_£Lld£g£-l£_i3(iitl£Ul_U£fli2di2l£ 

2 8 ffi££ili_ti3£_l22d£il_£tli2ll_iSSlI£_dQil_£dUa£_Jto_ca_xl££y££3_ua20_t£l£ 
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toiEQliiQioa-a^niy-iiQCl- tb£-0£££20_l2s;iDfl_£iiiiriiiifl-UQii££-a£_itj 

iQ££aliQn_£2-di£mi££_lb2_CCffid2iQ£.i_I£!£-iJi£lii£££l_i}e£i2H££ — d 

final ajiiisj: cl ibs bcaiii bal££n_2itbs£-£n£iy_£££ii£Sl.SL-2 

H£yi£i!_Ql_lb2_0l££l£i2D_la_diSffilSa_td2_£C!l!Elainti_Ill£_r^CjU2Sl 
f 2L_a_isyi£a_iDu^t_b£_n3Cbe in aniline witnia it dnys cl 

nsnsini cl in£_ociice_Qi_int2Dtian_fQ_niaii;ieai_Il_a_r£yi£t 

i£_r£<3U£il£dA_ib£_b2£i:d_iii£y_ut>|]clil-ii£-C££i£iQD — in mississ 

lbs nsiEDiiiai cii nuninani i2_nubssn£inD_12lA_.s£b£buln_2 

bnnrion_nn_ib£_!i!£i:iiSA_lf_in2_lna£ij_uunnle£_ita_e£ni£ion — in 

dizains ibs £n2claiQia_il3£_£!in!risiiiJl_2einiEei_a_iinal_2iJ£j: 

2l_£b£_tQ££dji 

ill ll_nl£2£_£be_iQyeiliaaiiQc nn iIlul — £ be — nsyina 

2rov  iiind lQ£ in £ub.£2£.ii2Q Lili— £b“— nnc£l_d££££iiiinn£_£Dni 

£b£££-ii_a£2ball2_a££ii-f2£ lbs nbaneci — ibs — tnanl — iball 

i£SUn_-aQii-£3tis2_i2_i2£_£f;£yab_nC2Q_ib2_i2ii!nlaibinn_2aily-nQn 
tQe  party  charged  a notice  of  hearinq  before  the  board*  a 
member  thereof*  or  before  a desiqnated  aqeet  at  a tire  inc 
place  the  rein  fixed*  not  less  than  5 workinq  days  after  the 
date  of  sarv i cQ« 

t?3141 lf_a_bsn£iQ3_ii_i2_bn-beldi  ins  person  anon 

CCClCii  whom  the  charts  is  setvtf!  tiled  shall  file  an  answer 
to  the  coinpl  ai  nt." 

— End— 
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BILL  NO. 


introduced  by  

BY  REQUEST  OF  THE 

PERSONNEL  AND  LABOR  RELATIONS  STUDY  COMMISSION 

A BILL  FOR  AN  ACT  ENTITLED:  "AN  Ad  AMENDING  THE 

GRANDFATHER  CLAUSE  CONTAINED  IN  TITLE  39,  CHAPTER  31,  MCA, 
COLLECTIVE  BARGAINING  FOR  PUBLIC  EMPLOYEES,  BY  PROVIDING 
THAT  COLLECTIVE  BARGAINING  UNITS  RECOGNIZED  BY  THE 
GRANDFATHER  CLAUSE  MAY  CONTAIN  SUPERVISORY  EMPLOYEES, 
MANAGEMENT  OFFICIALS,  OR  OTHER  EMPLOYEES  EXCLUDED  FROM  TITLE 
39,  CHAPTER  31 , MCA,  ONLY  AS  LONG  AS  THOSE  EMPLOYEES 
CONTINUE  TO  OCCUPY  THE  POSITIONS  THEY  OCCUPIED  ON  JULY  1, 
1973;  AUTHORIZING  THE  BOARD  OF  PERSONNEL  APPEALS  TO  MAKE 
UNIT  CLARIFICATIONS  OF  BARGAINING  UNITS  RECOGNIZED  GY  THE 
GRANDFATHER  CLAUSE;  AND  AMENDING  SECTION  39-31-109,  MCA." 


BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

Section  I.  Section  39—31—109,  MCA,  is  emended  to  read: 
'•39-31-109.  Existing  collective  bargaining  agreements 
net  affected.  Hoth+n«  XljL_£^£j£Ct_ilS_E££Yiil2£l — ib — syt2i££iifiD 

aakbiOS  in  this  chapter  shall  be  construed  to  remove 

recognition  of  established  collective  bargaining  agreements 
already  recognized  or  in  existence  prior  to  the-eff ee+tve 

date-of-th-i-s-aet  July_JU-12Z3» 
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IZX fSfififli-flS-OXQliidSSl-iD-SillJSfifctiflQ — illi — CGlleStiYfi 

i2dL133iDiOfl_UQitS_J:££.SaDiZfid_2r_iO_£^iSifiO£2_ai:iQi:_l.i2_JuIy_lA 

12I3i_ai2y_cQOi2ic_coly_D2iJli£_£a:clQ^e£5-i 

Xil__If_20 Jul^_li_12Iii-£-£ali££tiy£_ti3i:flaiQiDS-UDii 

CQDiaiD£d_2_C2Siii20-fi££y2i£^_i2^-£fl-£lISfiisy££_lilbQ-aaS — DQl — § 

CiitiliS £ioclox£Si_il3£_£fi!Cl2^££— Wtl2_2££22i£S_itiai_y2SiiiOQ-QO 

L£b£_£fX2ciiy£_dai2_oX_tbi£_a£ij_jE^i_i£_ti£-i!£sir£Si — ££ni£in 
iQ_£tl£_t2raaiDiDa_2Dit_^5_lQD2_ia-l22_£flOiiQ^^-ifl-2£CU2^_ltl£ 

sanifi 2J2£-UiQ£ unlss5_tb£_taaid-d££2rniiD£s_ibj:Quat!_£i3£-UDi£ 

qX2£-L£  j-£££-LQD— 2£££££liJI£— £il££— £&£— £Hifil2y££— ifiCiilsi— t2£_£2S£J.Ud£d 

f£Qffl_lJ3£_uai£±_I£-£b£l-£fflBlfl¥££-l£aii£S__  £05i£iQQJl— bis 

£££l_3C£iE£Ci DC lQDfl££ — &£ — i.Q£l.U:d££c — LD_££l£— ba£££i.Oi££ 

yci-ti 

X4i Ib£_i2££d_fli£¥ auant £ — yeiiiicn — ££QQj — £ — t-ublic 

eaclQ^er Q£_£_£2£S£iDin3_i£fir£5£nl£ii¥£-f££-£-cla£ificatiQ£ 

Qf_a_b2£££i0iQ£-£0i£-£2£QQ0iZ£ll_££ — iC — £Ai£X£D££ — 2£i2£ — i£ 

jUly_ljL_1223x_IbS_e£tiiiflQ-^-i-2_£Dii_£l££i-t-i-2^-ti2Q-i2^-:tb£ 

a££__iybi££t_t2-C£Q££^££5_S£i£i2li£i3£d_bl£_l.b£_tl23££l-*M 

-Fnd- 
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BILL  NO.  

INTRODUCED  BY  

BY  REQUEST  OF  THE  PERSONNEL  AND  LABOR  RELATIONS 

STUDY  COMMISSION 

A BILL  FOR  AN  ACT  ENTITLED:  “AN  ACT  TO  ALLOW  THE  BOARD  OF 

PERSONNEL  APPEALS  TO  HIRE  ITS  OWN  STAFF;  AMENDING  SECTION 
2-15-1705 * MCA. “ 

BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

Section  1.  Section  2-15-1705*  MCA*  is  amended  to  read: 
“2-15-1705.  Board  of  personnel  appeals  — allocation 
composition  — vote  necessary  for  decision 
quasi-judicial.  (1)  There  is  a board  of  personnel  appeals. 

(2)  The  board  is  allocated  to  the  department  of  labor 

and  industry  for  administrative  purposes  only  as  prescribed 
in  2-15-121  x 2iic.ept_ib4iJ:_jLti£_iiuajiil_miiY-DiLa_iti_QW£i-JLLBfI  • 

(3)  The  board  consists  of  five  members  appointed  by 
the  governor.  Two  members  shall  represent  management*  two 
members  shall  represent  employees  or  employee  organizations 
of  the  state*  and  one  member  shall  represent  a neutral 
pos i ti on. 

(4)  When  the  member  representing  a neutral  position  is 
unable  to  participate  in  a proceeding  before  the  board*  an 
equal  number  of  management  and  labor  members  of  the  board 
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shall  select  an  individual * who  shall  be  a neutral  person* 
to  serve  in  the  place  of  the  neutral  member  in  that 
proceeding  and  he  shall  participate  in  the  decision  in  that 
proceeding*  There  shall  be  only  one  additional  neutral 
person  appointed  and  serving  at  any  one  time*  The 
individual  selected  is  entitled  to  the  same  compensation  and 
per  diem  that  members  of  the  board  receive* 

(5)  In  all  proceedings  before  the  board*  a favorable 
vote  of  at  least  a majority  of  a guorum  is  sufficient  to 
adopt  any  resolution*  motion*  or  other  decision* 

(6)  The  board  is  designated  a guasi-judici al  board  for 
purposes  of  2-15-124*" 

-End- 
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KILL  NO. 


INTRODUCED  3Y 

XY  REQUEST  OF  ThF  PERSONNEL  AND  L A R C R RELATIONS 


STUDY  COMMISSION 


A c I LL  FOR  AN  ACT  f NT I TLEO : "AN  ACT  REOUIRING  A PUBLIC 

EMPLOYER  AND  A LABOR  C R G A N T 2 A T t f N TO  UULI71  M-OTaTIOn 
BEFORE  TAKING  ANY  CONCERTED  ACTION;  PROVIDING  FOR  INJUNCTIVE 
RELIEF;  AND  AMENDING  SECTION  39-31-007*  MCA. " 

RF  IT  FNACTEC  BY  THE  LEGISLATURE  OF  THE  STATE  CF  MONTANA: 

Section  1.  Section  .39-3 1-  307  * MCA*  is  amended  to  read: 
" 29-31-307.  Mediation  of  disputes.  ill  If* 
r1*'’isnnalif«-n<!freK-ot  Cuilil!^  negotiation  over  the  tern’s  of  ar 
agreement  or  upon  expiration  of  an  existing  collective 
bargain  i nq  agreement*  a dispute  concerning  the  collective 
bargaining  agreement  exists  between  the  public  employer  and 

a labor  organization*  cog oi  * he  parties  shall  request 

rHtafroft  4LLUlQ±IDCQt Sit a_!B£didLSI-4nsl_iQfi-l2£j;ii£S-.Sb^ll 

US£_!ES£liiitl2D_^S_CIJSVllJ£i2_£Qr_U0i!£J:_ti3i5 £tdiil2£ 2li2L ££ 

£dJLLQ2_.£QY_f  2ri2_fl£_CQa££r££d_2£ii2:i* 

121 — £20 — 2UL2Q225 — fif ibis £22li2Q 2DlYi_i£20£ej:i£ii 

kayii-cgnceriib-riiusal.t^ bQj:k^ 

2£ uiCllUl ia2_ib2£_L£SUii2_lD_a_2£JD22£ip*ij_Le fyS2l_  to.bULiS-Li 

2ax_222liL_cl2C£_2f_£iECl2Yii:£DiA 
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ill £lii2n_12_£  n2a^ioa_in_au^_£OjQi;i:ri£y^i:clicni_a_ksiriy 

fflust_^iy§_Qcjtic£_ic_m:li.iQi3_is_tt}e_i>ti]££_i.ai:iy act is tb£ 

hQiCl — cf-.iiS_iEi2D±iCQ_i2.iiQ<32a2_iQ_Sll£;t)_ii£jLioaA_It3£i_DQii££ 

33US.£_t£_£i^2a_a£it_i£^S_th2E-l^l}_]30U££_  3£i££_£c Such c££icD 

2L2 iEUil — Sial£_£&£_tiffi£_£0d_22t£_£j33i_tt]£_i:ur3£££££d_££li£0 

Iciill-LEffiCECCSi It  2 DEiite £2* tflly fc£ £ik£D 

lD£0i2£iQQ_£Qd_2Q££_±i]t_UQtiCf_i2_2iy2nj._tt2_tiiE‘i_£D£!_2£t£_ct 
CO!iS!£0£2i!£Q£ 22Y h£ e>iten£j£t_t^_il£iti.£D_£J£££ll£nt_o£_£2tt 

DOEiiEIiJt 

lil ii2£D_22Eli£2ti2r]_ty_2_££££y £2 2 i£t££ £±£LUi£ 

La a £isl£i£l lqulL ic_£t£_£2uniy_i.a_tfbict_a_laLc£ 

0i£t2£2_a22_Q££U££££i_2ll2ain2 tt!2t it£ 2ttl££ £££!¥ D2£ 

2I!II£a£b_iQ_2Qy_l2£ili_2f_£2D£e£t2t_2Cjiioci_iD_Yi2latisn_cf_£t£ 

t£oyi&i£OS 2i_tti£_2etli2Di_tt2_ti2tri£i_££yri_5t £li_£Dicin 

£U£0_2£tivil^_-Dll_t£2££_it2_22£ti2£_£2_C2if;tly_2ilt_tt£_t£I!I£ 

acb_D£Qyi2ioDi_cf_tti2_£££j;i2njt_ija2c C£mcli20££ uitt tnl£ 

£££li2Qjt tt£ iQi£Q£ii2Q 2b£lli_yuaQ_it2_££iiU£Sl  _Q£_£  iiLiSE 

C2£iyi_t£_ui2saly£b4" 

- Cpr)- 
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RILL  NO. 


T MROOIJCF  D RY 

3Y  REQUEST  OF  THE  PERSONNEL  AND  LABOR  RELATIONS 

STUDY  COMMISSION 


o 


A BILL  FOR  AN  ACT  ENTITLED:  "AN  ACT  REQUIRING  THE 
DEPARTMENT  OF  LABOR  AND  INDUSTRY  TO  DEFER  TO  THE  BOARD  OF 
PERSONNEL  APPEALS  OR  THE  NATIONAL  LABOR  RELATIONS  BOARD  FOR 
A DETERMINATION  OF  WHETHER  THE  EMPLOYER  OF  AN  APPLICANT  FOR 
UNEMPLOYMENT  BENEFITS  COMMITTED  AN  UNFAIR  LABOR  PRACTICE 
RESULTING  IN  A LABOR  DISPUTE,  WORK  STOPPAGE,  AND  THE 
APPLICANT'S  UNEMPLOYMENT  FOR  PURPOSES  OF  DECIDING  WHETHER 
THE  APPLICANT  IS  ENTITLED  TO  BENEFITS*,  AMENDING  SECTION 
39-51-2305,  MCA.” 


BE  IT  ENACTED  BY 
Section  1. 


THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 
Section  39-51-2306,  MCA,  is  amended 


to 


read : 


"39- 

stoppaqe 
shall  oe 
to  which 


51-2305.  D i squal i f i cat i on  when  unemployment  due  tc 
of  work.  (1)  Effective  April  1,  1977,  an  individual 
disqualified  for  benefits  for  any  week  with  respect 
the  department  finds  that  his  total  unemployment  is 


due  to  a stoppage  of 
dispute  at  the  factory* 
wh i ch  he  is  or  was 


work  which  exists  because  of  a labor 
establishment,  or  other  premises  at 
last  employed,  provided  that  this 
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subsection  shall  not  apply  if  it  is  shown  to  the 

satisfaction  of  the  department  that: 

(a)  he  is  not  pa rt i c i pat i no  in  or  financinq  or 
directly  interested  in  the  labor  dispute  which  caused  the 
stopoaqe  of  work;  and 

(o)  he  does  not  belonq  to  a grade  or  class  of  workers 
of  which*  immediately  before  the  commencement  of  the 
stoppage*  there  were  members  employed  at  the  premises  at 
which  the  stoppage  occurs*  any  of  whom  are  participating  in 
or  financinq  or  directly  interested  in  the  dispute. 

(?)  If  in  any  case  separate  branches  of  work  which  are 
commonly  conducted  as  separate  businesses  in  separate 
premises  are  conducted  in  separate  departments  of  the  same 
premises*  each  such  department  shall*  for  the  purpose  cf 
this  section*  be  deemed  to  be  a separate  factory* 
establishment*  or  other  premises. 

(3)  if  a LaiiQj: discule doss cQ£_££Dd£E_it]£_w2£i£££ 

io£liflibl£_£a£_d£nefiis_iLL 

ial £U£d_lak2C-didcu££_i£_d£±£raiiD£d_k¥_£l)£ — d£2£d — q£ 

22££Q0Q£l 2£C££l£ UQd££ 3 9-21=421 £t3E222ll — licii  r 422.1 

22r21zl22i_£Qd_22zl2=lll_Q£_dy_£t3£_aa£iQn^l_lai3G£ — ££l£ticos 

fc(23£d yod££_£2_Ui^Ji2jt_££CtlOD£_151_ttl£2iJa!3_1^2_t2_i3£_d£yS£a 

ky_20_yQ££i£_l2k2£_d£d£±i£e_2£_£d£_SmalQ2££i_Qi: 

i&l  the  department*  upon  investigation*  •sha-H- — find 
£iQd£  that  such  labor  dispute  is  caused  by  the  failure  or 
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L refusal  of  any  employer  to  conform  to  the  provisions  of  any 

2 law  c£ntainiDfl_£Qj2cuLjiA_aafl2£±_ar_2ii3£r_£Qadit±Q0.s_Q£_ttQ]:ki 

3 Xil  of  the  state  wherein  the  labor  dispute  occurs* 

4 fiX££fi£_22z21riai_tti£Quab-32=21z^2A_32=32=Ifl2i_Qi:_29-i2=llli 

5 or 

6 Xii£  of  the  United  States  eertatn+ft^ — to — eotl-eet-t-ve 

7 barna-fn-rn^iT — hoor-sr — *iaqesT"or — other — eond+t-fons  — of -work  t 

8 £XCgQ£_22JJ*£*£*_3££iiflO£_151_ibLayg£!_l£h2  ^tieh-+eber-d+-9ptite 

')  sho+1— not-render-the-workers— f ne+rd+h+e-f or-benef its • " 

-Fnd- 
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1 PILL  NO. 

2 INTRODUCED  BY  

3 ' Y REQUEST  OF  THF  PERSONNEL  AND  L ABOp  RELATIONS 

4 STUDY  COMMISSION 


5 


6 

A BILL  FOR 

AN 

ACT  ENTITLED:  " 

AN 

ACT 

TO  CREATE  A 

JOINT 

7 

o 

LEGISLATIVE  CO 

MMITTEE  ON  EMPLOYEE 

COMP 

ENSATia.M." 

8 

9 

BE  IT  ENACTED 

BY  THE  LEGISLATURE  : 

IF  THE  STATE  OF  MONTANA: 

10 

Section  1 

• Joint  comm  i ttee 

on 

e -ii p 1 oyee  compen sat  i on. 

11 

(1)  There 

i s a 

joint  conin’ i ttee 

on 

empl 

oyee  compensation  that 

12 

is  a oerma 

pent 

joint  committee 

of 

the 

T eq i si  at ure. 

13 

(2) 

The 

joint  committee 

on  e 

.Ti p 1 ove  3 compensati  cn 

14 

cons i sts  of : 

15 

(a) 

one 

member  appointed 

by 

the 

majority  leader 

of  the 

16 

hous3; 

17 

(b) 

one 

member  appointed 

by 

the 

majority  leader 

of  the 

16 

senate ; 

19 

(c) 

one 

member  appointed 

by 

tne 

m i nor  i t y leader 

of  the 
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1 co'T.m  i t te«  ; 

Z (o)  the  speaker  of  the  house; 

3 (h)  the  pres  i cent,  of  the  senate;  and 

(i)  two  additional  members*  one  appointed  by  the 
5 senate  committee  on  committees  end  one  appointed  bv  the 

to  house  appropr i at i ons  committee*  unless  five  or  more  cf  the 

1 first  aioht  members  are  of  the  same  political  party  * in 

q which  case  one  of  the  two  additional  members  shall  be 

9 appointed  by  the  minority  leader  of  the  house  and  one  by  the 

IQ  minority  leader  of  the  senate* 

11  (3)  The  members  shall  be  appointed  in  the  presession 

lb  caucus  provided  in  5-2-201  through  5-2-203* 

13  (4)  Appointments  are  for  ? years*  and  o member  of  the 


14 

comm i t tee 

snal 1 serve 

unt  i i 

n i s 

term  of  office  as  a 

15 

1 eq i si  itor 

expires  or 

until 

h i s 

successor  is  appointed* 

16  whichever  occurs  first. 

17  { 5 ) The  committee  snail  elect  one  of  its  men, bars  as 

18  chairman  and  such  other  officers  as  it  considers  necessary. 

19  (6)  '’embers  of  the  coinir.  i ttee  are  entitled  to  receive 

2C  compensation  and  expenses  as  provided  in  5-2-302* 

31  (7)  If  a vacancy  occurs  on  the  committee  when  the 

2?  legislature  is  not  in  session*  the  remaining  members  shall 

23  select  a member  to  complete  the  unexpired  term  who  is  of  the 

24  same  political  party  as  the  member  who  vacated  the  position* 

25  Section  2*  Powers  and  duties  of  committee*  The  joint 
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committee  on  employee  compensation  provide!  for  in  [section 
l ] may : 

(1)  adopt  rules  to  govern  its  proceedings  ano  meet  as 
often  as  necessary  upon  the  call  of  the  chairman  or  a 
majority  of  the  members; 

(2)  consult  nith  executive  branch  negotiators  in  the 
form  and  detail  determined  by  the  committee  regarding 
substantial  cnanges  in  any  existing  contract  provision  with 
an  economic  impact  or  new  provision  witn  an  economic  impact; 

(3)  approve  or  disapprove  economic  settlements  subject, 
to  final  approval  by  the  full  legislature;  and 

(4)  approve  or  disapprove  the  compensation  and  benefit 
plans  for  unorganized  employees  proposed  by  the  department 
of  administration  and  university  system  subject,  to  final 
approval  by  the  full  legislature- 

-Fn  d- 
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q I L L NO. 


INTRODUCED  BY 


8V  REQUEST  OF  THE  PERSONNEL  AND  LABOR. 
RELATIONS  STUDY  COMMISSION 


A RILL  FOR  AN  ACT  ENTITLED:  "AM  ACT  AUTHORIZING  THE 
ISSUANCE  OF  AN  INJUNCTION  AGAINST  PU3LIC  EMPLOYEES  ENGAGED 
IN  A STRIKE  OR  OTHER  CONCERTED  INTERRUPTION  OF  WORK  THAT  HAS 
AN  IMPACT  CN  ESSENTIAL  PUBLIC  SERVICE;  A NO  REQUIRING  THE 
PARTIES  TO  SU2.MIT  TO  FINAL-OFFER  ARBITRATION  THAT  IS  ENDING 
ON  THE  APPROPRIATING  AUTHORITY  Ir  AN  INJUNCTION  IS  ISSUED." 

°F  IT  ENACTED  3Y  THE  LEGISLATURE  OF  THE  STATE  OF  FONTANA : 

Section  1.  Strikes  endangering  essential  oublic 
service.  After  a strike*  work  stoppage*  or  other  concerted 
interruption  of  work  or  refusal  to  work  occurs  that  has  an 
impact  noon  essential  public  services*  the  puolic  employer 
nay*  upon  filinq  a verified  application  for  injunctive 
relief  in  a district  court  in  the  county  in  which  the  action 
has  occurred*  seek  an  injunction  aqainst  the  action. 

Section  2.  Findinqs  necessary  before  injunction 
issued.  (1)  The  court  may  issue  an  injunction  if  it  finds 
that  continuation  of  the  action  that  the  public  employer 
seeks  to  enjoin  would  oosa  an  imminent  danger  to  the  health* 


safety*  or  welfare  of  the  public.  In  making  -aucf 


finding* 
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the  court  shall  consider: 

(j)  the  kind  end  nature  cf  the  public  services  that 
are  being  interrupted  or  not  delivered; 

(b)  the  status  and  circumstances  of  the  citizens  or 
groups  of  citizens  whose  health*  safety*  or  welfare  is 
adversely  affected  by  continuation  of  tne  action; 

(c)  the  duration  of  the  action; 

(d)  the  ability  of  the  public  employer  to  provide*  in 
whole  or  in  reasonable  part,  tnp  services  through  other 
employees*  including  supervisory  employees*  or  throuoh  other 
means; 

(e)  the  participation  of  other  employe  s»  not  directly 
involved  in  the  action,  and  the  degree  to  which  their 
participation,  or  lack  of  same,  has  affected  other  services 
not  provided  by  the  employees  directly  involved  in  the 
action;  and 

(f)  if  the  action  affects  public  education,  whether 
the  duration  of  the  action  has  endangered  the  anility  of  the 
school  district  to  comply  with  statutory  requirements  to 
provide  a minimum  number  of  days  of  eoucation  within  a 
required  period  of  time. 

(2)  The  court  may  not  enjoin  any  action  based  solely 
upon  the  fact  that  the  action  nas  caused  inconvenience  or 
discomfort  to  the  public. 

Section  3.  final-offer  arbitration  — designation  of 
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1 arbitration*  (l)  If  the  court  issues  an  injunction*  the 

2 injunctive  order  oust  contain  a requirement  that  the  parties 

3 shall  submit  to  compulsory  final-offer  arbitration  all 

4 unresolved  issues  between  the  parties.  The  decision  of  the 

*3  arbitrator  is  bindinq  upon  the  parties  ana  upon  the 

5 governing  body  responsible  for  aoprupr  i at  i nq  funds. 

7 (2)  For  purposes  of  this  section*  " f i nal -of f er 

8 arbitration"  means  arbitration  in  which  the  arbitrator  is 

9 required  to  select  only  one  of  the  final  offers  submitted  by 

10  the  parties  to  the  arbitrator. 

11  (.3)  rh°  parties  shall  decide  upon  +■ he  procedure  bv 

12  which  the  arbitrator  is  selected.  If  the  parties  do  not 

13  aaree  upon  the  procedure  for  selection  of  the  arbitrator* 

14  the  arbitrator  shall  be  selected  as  provided  in  39-34-102. 

lb  Section  4.  Prohibited  conditions  for  issuance  of 

15  injunction.  The  court  may  not  condition  issuance  of  an 

17  injunction  upon  matters  relating  to  the  positions  of  the 

18  parties*  the  nature  or  history  of  the  baroaininq  process*  cr 

19  the  pendency  of  any  unfair  labor  practice  charges  or 

? 0 allegations  made  before  the  board*  unless  the  board  has  made 

21  a final  order  as  to  any  such  charges  or  allegations. 

22  Section  5*  Codification  instruction.  Sections  1 

23  through  4 are  intended  to  be  codified  as  an  integral  part  of 

24  Title  39*  chapter  31*  and  the  provisions  of  Title  39* 

25  chapter  31*  apply  to  sections  1 through  4. 
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1 

Sect,  i on 

b.  Severability.  If 

a parf  of 

this  act 

i s 

2 

i nval 

i d t all 

valid  parts  that  are 

severable  frorr 

the  i v a 1 

i d 

3 

part 

reira  i n 

in  effect.  If  a part 

of  this  act  i s 

i nva 1 id 

i n 

b 

one 

o r m ore 

of  its  applications* 

the  part  remains  in  effo 

ct. 

5 

in  3 1 1 v a 1 i 

d applications  that 

are  severahl 

e fror  the 

6 invalid  appl i cat i ons. 
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BILL  NO.  

INTRODUCED  BY  

BY  REQUEST  OF  THE  PERSONNEL  AND  LABOR 
RELATIONS  STUDY  COMMISSION 

A BILL  FOR  AN  ACT  ENTITLED:  "AN  ACT  TO  REPEAL  THE 

COLLECTIVE  BARGAINING  PROVISIONS  GOVERNING  NURSES;  TO  EXTEND 
THE  PROVISIONS  GOVERNING  COLLECTIVE  BARGAINING  FOR  PUBLIC 
EMPLOYEES  TO  PUBLIC  SECTOR  REGISTERED  PROFESSIONAL  NURSES; 
DEFINING  UNLAWFUL  STRIKES  FOR  NURSES;  AMENDING  SECTION 
39-31-103,  MCA;  AND  REPEALING  SECTIONS  39-32-101  THROUGH 
39-32- lilt  MCA." 

BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

Section  1.  Section  39-31-103*  MCA*  is  amended  to  read: 
"39-31-103.  Definitions*  When  used  in  this  chapter* 
the  followinq  definitions  apply: 

(1)  "Public  employer"  means  the  state  of  Montana  or 
any  political  subdivision  thereof,  includinq  but  not  limited 
to  any  town*  city*  county*  district*  school  board*  board  of 
reqents*  public  and  quasi-public  corporation*  housinq 
authority  or  other  authority  established  by  law*  and  any 
representative  or  aqent  designated  by  the  public  employer  to 
act  in  its  interest  in  dealinq  with  public  employees. 

(2)  (a)  "Public  employee"  means: 
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(i)  except  as  provided  in  subsection  (2)(b)  of  this 
section*  a person  employed  by  a public  employer  in  any 
capacity;  and 

( i i ) an  individual  whose  work  has  ceased  as  a 
consequence  of  or  in  connection  with  any  unfair  labor 
practice  or  concerted  employee  action* 

(b)  "Public  employee"  does  not  mean: 

(i)  an  elected  official; 

(ii)  a person  directly  appointed  by  the  qovernor; 

(iii)  a supervisory  employee*  as  defined  in  subsection 

(3)  of  this  section; 

(iv)  a management  official*  as  defined  in  subsection 

(4)  of  this  section; 

(v)  a confidential  employee*  as  defined  in  subsection 
(12)  of  this  section; 

(vi)  a member  of  any  state  board  or  commission  who 
serves  the  state  intermittently; 

(vii)  a school  district  clerk; 

(viii)  a school  admi ni strator ; 

ff  xf-  a-reg-fetered-profes*-t-ona+-r»urse-t»eeform-fng-servi-ee 
fer-a-hea+th-eare-f  ae-f+ftyt 

fxtlial  a professional  enqineeri  or 
-t  *+-U2U  an  engineer-in-traininq* 

(3)  "Supervisory  employee"  means  any  individual  havinq 
authority  in  the  interest  of  the  employer  to  hire*  transfer. 
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suspend  * lay  off*  recall*  promote*  d i scharge*  assign* 
reward*  discipline  other  employees*  having  responsibility  to 
direct  them*  to  adjust  their  grievances*  or  effectively  to 
recommend  such  action*  if  in  connection  with  the  foregoing 
the  exercise  of  such  authority  is  not  of  a merely  routine  or 


cl er ical 
judgment* 

nature  but  requires  the  use  of  independent 

(4) 

"Management  official"  means  a representative  of 

management  having  authority  to  act  for  the  agency  on  any 
matters  relating  to  the  implementation  of  agency  policy* 

(5)  "Labor  organization"  means  any  organization  or 
association  of  any  kind  in  which  employees  participate  and 
which  exists  in  whole  or  in  part  for  the  primary  purpose  of 


deal  inq 

with  employers  concerning  grievances*  labor 

di sputes* 

wages*  rates  of  pay*  hours  of  employment*  frinqe 

benefits* 

or  other  conditions  of  employment* 

<6) 

"Exclusive  representative"  means  the  labor 

organization  which  has  been  designated  by  the  board  as  the 
exclusive  representative  of  employees  in  an  appropriate  unit 
or  has  been  so  recognized  by  the  public  employer* 

(7)  "board"  means  the  board  of  personnel  appeals 
provided  for  in  2-15-1705* 

(8)  "Person"  includes  one  or  more  individuals*  labor 
organi zat i ons*  public  employees*  associations*  corporations* 
legal  representatives*  trustees*  trustees  in  bankruptcy*  or 
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rece i vers* 

(9)  "Unfair  labor  practice"  means  any  unfair  labor 
practice  listed  in  39-31-401  or  39-31-402. 

(10)  "Labor  dispute"  includes  any  controversy 
concerning  terms*  tenure*  or  conditions  of  employment  or 
concerning  the  association  or  representation  of  persons  in 
negotiating*  fixing*  maintaining*  changing*  or  seeking  to 
arrange  terms  or  conditions  of  employment*  regardless  of 
whether  the  disputants  stand  in  the  proximate  relation  of 
employer  and  employee. 

(11)  "Appropriate  unit"  means  a group  of  public 
employees  banded  together  for  collective  bargaining  purposes 
as  designated  by  the  board. 

(12)  "Confidential  employee"  means  any  person  found  by 
the  board  to  be  a confidential  labor  relations  employee  and 
any  person  employed  in  the  personnel  division*  department  of 
administration*  who  acts  with  discretionary  authority  in  the 
creation  or  revision  of  state  classification  specifications. 

tLQme_fi£ aib££ aaeac* — q.l — establishment simulgyiaa cyblit 

eaialoyfiss and as_QQ£_fl£_i££-a£iQ£ifi£l_ey£ecs£s_£ti£ 

cr£S££i££tinn qI Jbealtb.* tt!£ ££££ ol sick ql Id  film 

NEW  SfCTJPN*  Section  2.  unlawful  strikes  by  nurses  — 
notice  reguirad.  (1)  It  is  unlawful  for  any  public  employee 
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who  is  a registered  professional  or  licensed  practical  nurse 
performing  services  for  compensation  for  a health  care 
facility  to  participate  in  a strike  if  there  is  another 
strike*  previously  commenced*  in  effect  at  another  health 
care  facility  within  a radius  of  150  miles* 

(2)  Registered  professional  and  licensed  practical 
nurses  who  are  public  employees  of  a health  care  facility  or 
their  duly  elected  representative  must  give  the  health  care 
facility  30  days*  written  notice  of  any  strike* 

NEW  SfCTlON*  Section  3.  Repealer.  Sections  39-32-101 
through  39-32-111*  PCA*  are  repealed* 

MEH_SEL.IIQii.jt  Section  4*  Codification  instruction* 
Section  2 is  intended  to  be  codified  as  an  integral  part  of 
Title  39*  chapter  31*  and  the  provisions  of  Title  39* 
chapter  31*  apply  to  section  2* 

-End- 
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BILL  NC. 


INTRODUCED  BY  

BY  request  of  the  PERSONNEL  AND  LABOR  RELATIONS 

STUDY  COMMISSION 


A BILL  FOR  AN  ACT  ENTITLED:  "AN  ACT  TO  ESTABLISH  A UNIFORM 
GRIEVANCE  PROCESS  FOR.  STATE  EMPLOYEES  * TO  DISCONTINUE 
EMPLOYEE  GRIEVANCE  APPEAL  FUNCTIONS  OF  THF  BOARD  OF 
PERSONNEL  APPEALS  FOR  THE  DEPARTMENTS  OF  HIGHWAYS  AND  FISH* 
WILDLIFE*  AND  PARKS ; TO  discontinue  the  merit  system 
COUNCIL;  AMENDING  SECTION  87-1-403,  MCA?  REPEALING  SECTIONS 
2-15-1006,  2-18-105,  2-18-1001  THROUGH  2-18-1003,  AND 
87-1-205,  MCA;  AND  PROVIDING  AN  EFFECTIVE  DATE." 


BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

Section  1.  Policy  statement . It  is  the 
policy  of  this  state  to  qrant  employees  a qrievance 
procedure  designed  to  secure  certain  basic  procedural  riohts 

as  delineated  in  [sections  1 throuqh  6]. 

Section  2.  Definitions.  For  purposes  of 

[sections  1 throuqh  6],  the  followinq  definitions  apply: 

(1)  "Employee"  means  any  state  employee  who  has  been 
employee  for  6 calendar  months  except: 

(a)  elected  officials; 

(b)  personal  staff  members  of  elected  officials 
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exempted 

from  the  classification  system  under  2-18-104; 

(c ) 

members  of  boards  and  commissions  appointed  by  the 

governor 

or  the  legislature  or  by  other  state  officials; 

(d) 

officers  or  members  of  the  militia; 

(e) 

agency  heads  appointed  by  the  governor; 

(f ) 

a policymaking  executive  branch  employee  in  the 

position 

of  deputy  director*  deputy  commissioner*  or 

division 

adm ini strator ; 

(7) 

academic  and  professional  admi n i strat i ve  personnel 

with  individual  contracts  under  the  authority  of  the  board 
of  reqents  of  higher  education; 

(ti)  a pel  i cymak  i ng  employee  of  the  judicial  branch 
designated  as  such  by  the  chief  justice  of  the  Montana 


a 

supreme 

branch; 

court  or  a personal  law  clerk  of  the  judicial 

( • ) 

policymaking  employees  of  the  legislative  branch 

designated  as  such  by  the  appropriate  legislative  committee 
or  members  of  the  immediate  staffs  of  the  majority  and 
minority  leadership  of  the  legislature;  or 

(j)  academic  and  professional  admi n i strat i ve  personnel 
who  have  entered  into  individual  contracts  with  the  state 
school  for  the  deaf  and  blind  under  the  authority  of  the 
state  board  of  public  education. 

(2)  "Grievable  subject"  means  an  agency  action 
involving  the  termination*  demotion*  suspension*  or  layoff 
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for  more  than  40  working  hours  of  an  employee*  or  the 
involuntary  transfer  of  an  employee  to  another  qeoqraphical 
location*  or  retaliation  taken  aqainst  an  employee  for 
par t i c i pat i on  in  or  filinq  a qrievance  under  the  procedures 
of  [sections  1 tnrouqh  6]# 

(3)  "Grievance”  means  an  employee  complaint  involvinq 
a qrievable  subject. 

Section  3.  Grievance  procedure.  Ev^ry 
agency  employing  an  employee  shall  establish*  at  a minimum* 
rules  consistent  with  the  following  provisions: 

(1)  Whenever  practical*  prior  notice  of  at  least  5 
days  must  be  qiven  to  each  affected  employee  with  regard  tc 
an  agency  action  on  a qrievable  subject. 

(2)  Aqency  action  on  a qrievable  subject  must  be 
consistent  with  contemporaneous  written  agency  policy. 

(3)  A grievance  may  he  filed  anytime  within  10  working 
days  of  the  qrievable  incident.  A qrievance  is  considered 
filed  when  it  is  reduced  to  writing  by  the  employee  and 
presented  to  the  employee’s  immediate  supervisor  or  other 
responsible  aqency  official. 

(4)  An  employee  who  has  filed  a qrievance  is  entitled 
to  a hearing  under  Title  2*  chapter  4*  part  6.  The  hearing 
examiner  appointed  by  the  aqency  must  be  a neutral  party. 
The  employee  must  be  qiven  the  opportunity  on  his  own  time 
to  examine  relevant  documents*  present  his  views*  and 
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question  witnesses  on  matters  relating  to  a filed  grievance* 

(6)  The  decision  of  the  hearing  officer  is  advisory  to 
the  chief  adm i n i strat i ve  officer  of  the  employing  state 
agency  who  shall  make  the  final  decision  on  the  grievance. 

(6)  The  final  decision  must  be  in  writing  and  must  be 
responsive  to  the  issues  properly  raised  in  the  filed 
grievance. 

(T)  The  procedure  for  handl i nq  grievances  must  be 
designed  so  that  a final  decision  is  made  no  later  than  90 
days  following  the  filing  of  the  grievance*  except  that  this 
time  may  be  extended  by  mutual  agreement  of  the  agency  and 
the  gr i evant • 

$EisL.£££IJL£}N.».  Section  4.  Authority  of  chief 
administrative  officer  to  remedy  a grievance  — remedy  for 
procedural  errors.  The  chief  administrative  officer  of  an 
agency  may  remedy  a valid  grievance  in  any  reasonable 
manner*  In  the  case  of  procedural  errors*  the  chief 
adm i n i s tr at i ve  officer  may  require  the  act  to  be  redone 
followina  proper  orocedures  or*  if  the  error  was  not 
prejudicial  to  the  grievant*  the  error  may  be  disregarded 
and  no  remedy  qiven. 

d£a_i££IIQ£iiA  Section  5.  judicial  review  — court 
costs.  (1)  The  riqhts  guaranteed  by  [sections  1 through  61 
may  be  enforced  by  suit  in  a district  court  of  appropriate 
venue*  and  the  decision  of  the  chief  administrative  officer 
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is  reviewable  under  the  provisions  of  Titlh  2*  chapter  4* 
part  7. 

(2)  The  court  may  qrant  costs  and  attorney's  fees  to  a 

prevailinq  plaintiff* 

Section  6*  Grievance  procedure  ano 

neqot  i ated  procedure  mutually  exclusive*  h'othino  in 

Tsections  1 through  6]  limits  the  rights  of  exclusive 
representatives  and  employers  under  39-31~310*  except  that 
no  grievance  may  be  pursued  under  both  f sections  1 throuah 
61  and  the  procedures  negotiated  by  an  exclusive 
representative.  The  filing  of  a grievance  under  one 
procedure  constitutes  a waiver  of  the  right  to  pursue  che 
matter  under  the  other  procedure.  However?  after  filing  and 
upon  mutual  agreement  of  all  parties?  a grievance  may  be 
transferred  from  one  process  to  the  other* 

Section  7.  Section  87-1-403?  MCA?  is  amended  to  read: 
Regulation  of  employees  by  director.  fit 

fhe — tjfreetei may- -5  stipend — w+thoat-payT-redHee-tn-rankT-or 

refflev«-1sr)Y-emp+oyee-at-eny-t-t-me-f  or — causey — prev+dtnq — that 
,ny — person-who-has-teeen-eantrnueas+y-ema+oyed-f er- t-year-er 
mot-e-iaffiari-rateiy-pfeeedrng-any-aosoenston-ar — dtseharae — may 
demand — and — reee+ve — e-heer+ng-bef ere-the-department-en-the 
rhanpea-f-i-iedT-The-aet+on-of-the-depantment — resafifng — from 

soeh — a — hearrnq-eonst+iotes-f  fnaf-adm-fn-i- strait  ve-nei  ton-far 

earposas-ef-ftitng-a-qrtevanee-wtth-the-honrd — of — per  sonnet 
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appeal- s-as-provmded  — 

f?t  The  director  shall  rate  all  employees  on  the  basis 
of  merit  and  efficiency  in  accordance  with  rules  adopted  by 
the  department  to  secure  a proper  rating  of  each  person 
employed.  The  salaries  of  employees  shall  be  fixed  by  the 
department*  and  travel  expenses*  as  provided  for  in  2-16-501 
through  2-18-503*  as  amended*  shall  be  allowed  employees 
while  upon  official  business  away  from  desionated 
headquarters." 

Section  8.  Repealer*  Sections  2-15-1006* 
2-18-105*  2-18-1001  throuqh  2-10-1003*  and  87-1-205,  MCA, 
are  repealed. 

Section  9.  Codification  instruction. 
Sections  1 throuqh  6 are  intended  to  be  codified  as  a part 
of  Title  2*  chapter  18*  part  10t  and  definitions  of  2-18-101 
apply  to  sections  1 throuqh  6. 

N £ U SECHQMm  Section  10.  Severability.  If  a part  of 
this  act  is  invalid*  all  valid  parts  that  are  severable  from 
the  invalid  part  remain  in  effect.  If  a part  of  this  act  is 
invalid  in  one  or  more  of  its  applications*  the  part  remains 
in  effect  in  all  valid  applications  that  are  severable  from 
the  invalid  applications. 

£l£fc(_£££II2£U  Section  11.  Effective  date.  This  act  is 
effective  on  July  1*  19H3. 

-End- 


-6- 


APPENDIX  'C 


RE  COMMENDATION  VOTES 


No. 

Recommendati on 

Legislation 

Aye  Nay 

Absent/Pass 

Aye 

Nay 

Absent/Pass 

1. 

• 

Bardanouve  -0- 

Winslow 

Driscol 1 

Schramm 

Wicks 

Schnei der 

Robinson 

Miller 

Van  Valkenburg 

Wolf 

Fitzsimmons 

Hanson 

Ferderer 

No  Legislation  Required 

2. 

Bardanouve  Schneider 

Winslow 

Driscoll 

Schramm 

Wi  cks 

Robinson 

Miller 

VanVal kenburg 

Wolf 

Fi tzsimmons 

Hanson 

Ferderer 

Bardanouve 
Wi nsl ow 
Schnei der 
Schramm 
Wicks 
Robinson 
Mil ler 

VanValkenburg 

Hanson 

Ferderer 

-0- 

Wol  f 
Dri scol 1 
Miller 

3. 

• 

« 

Bardanouve  -0- 

Driscoll 

Schramm 

Hanson 

Wi  cks 

Schnei der 

Robinson 

VanVal kenburg 

Shackleford 

Winslow 
Ferderer 
Cl  ine 
Wolf 

Bardanouve 

Winslow 

Schnei der 

Schramm 

Wi  cks 

Robi nson 

Miller 

Hanson 

Ferderer 

Fitzsimmons 

Driscol  1 

-0- 

Wol  f 

VanVal kenburg 

4. 

Bardanouve  -0- 

Driscoll 

Schramm 

Hanson 

Wi  cks 

Schnei der 

Robinson 

VanValkenburg 

Shackleford 

Wi ns  low 
Ferde rer 
Cl  i ne 
Wol  f 

Bardanouve 
Driscoll 
Schramm 
Fi tzsimmons 
Wi  cks 
Schnei der 
Ferderer 
Robi nson 
Mi  1 ler 

-0- 

VanVal kenburg 
Winslow 
Wolf 
Hanson 

No. 


Recommendation 


Leqi si ation 


Aye 

Nay 

Absent/Pass 

Aye 

Wi nsl ow 

-0- 

VanValkenburg  Bardanouve  Ro 

Driscol 1 

Schramm 

Fitzsimmons 

Hanson 

Bardanouve 

Wi  cks 

Schnei der 

Ferderer 

Robinson 

Mi  1 ler 

Wol  f 

Driscol 1 
Schramm 
Fitzsimmons 
Hanson 
Wi  cks 
Schnei der 
Ferde  rer 

Bardanouve 

-0- 

Fitzsimmons 

Schramm 
Hanson 
Wicks 
Schnei der 
Ferderer 
Robinson 
VanVal kenburg 
Miller 

Wi nsl ow 
Driscoll 
Wol  f 

No  Legislation 

Bardanouve 

-0- 

Cl  i ne 

Schramm 
Robinson 
Wi  cks 
Schnei der 
Ferderer 
VanVal kenburg 
Winslow 
Driscoll 

Wolf 

Shackleford 

Hanson 

No  Legislation 

Bardanouve 

Wi  cks 

Wolf 

Bardanouve 

Winslow 
Driscoll 
Schramm 
Fitzsimmons 
Hanson 
Schnei der 
Ferderer 
Robi nson 
Mi  Her 

VanVal kenburg 

Driscol  1 
Schramm 
Fitzsimmons 
Hanson 
Schnei der 
Ferde  rer 
Robi nson 
Mi  Her 

Nay 


Robinson 


-0- 


Absent/Pass 

Winslow 

Wolf 


Pass 

Mil  ler 

VanValkenburg 


VanVal kenburg 
Winslow 
Wi  cks 
Wol  f 


Recommendati on 


Legislation 


Aye Nay Absent/Pass 


Bardanouve 

Ferderer 

Wol  f 

Winslow 

Driscoll 

Schramm 

Fitzsimmons 

Hanson 

Wicks 

Schnei der 

Robinson 

VanVal  kenburg 

Miller 

Bardanouve 

Driscol 1 

Wolf 

Winslow 

Ferderer 

Mi  1 1 er 

Hanson 

Schramm 

Wi  cks 

Robinson 

Fitzsimmons 

Schnei der 

VanValkenburg 

Bardanouve 

-0- 

Ferderer 

Winslow 

Wolf 

Driscoll 

Hanson 

Schramm 
Wi  cks 
Schnei der 
Robinson 
Miller 

Fi tzsimmons 

VanVal kenburg 

Bardanouve 

Driscol 1 

Winslow 

Schramm 

Ferderer 

Wol  f 

Hanson 
Wi  cks 
Robinson 

Schnei der 

VanVal kenburg 

Mi  Her 
Fitzsimmons 

Aye 

Nay 

Absent/Pass 

Bardanouve 

Driscol 1 

Wins! ow 

Schramm 
Fitzsimmons 
Hanson 
Wi  cks 
Schnei der 
Robi nson 
Miller 

VanValkenburg 

Ferderer 

Wol  f 

Bardanouve 

Driscol 1 

Winslow 

Hanson 

Ferde  rer 

Wolf 

Robi nson 

Schramm 

Miller 
Schnei der 
Fi tzsimmons 
VanVal kenburg 

Wi  cks 

No  Legislation  Required 


Legislation  Not  Yet  Approved 


No. 


Recommendation 


Legisl ation 

Aye Nay Absent/Pass  Aye Nay Absent/Pass 


Bardanouve 

Driscoll  Winslow 

Schramm 

Schneider  Wolf 

Legislation  Not  Yet  Approved 

Hanson 

Robi nson 

Wi  cks 

Ferderer 

Mi  Her 
Fitzsimmons 

VanVal kenburg 

Bardanouve  Driscoll 

Wolf  Bardanouve 

Van  Valkenburg 

Wolf 

Schramm 

Winslow  Winslow 

Schnei der 

Driscol 1 

Fi  tzsimmons 

VanVal kenburg  Schramm 

Mi  1 1 e r 

Hanson 

Fi tzsimmons 

Wi  cks 

Hanson 

Schnei der 

Wi  cks 

Ferderer 

Ferderer 

Robi nson 

Robi nson 

Mi  1 ler 

Bardanouve 

Driscol  1 

Wi  nsl ow 

Schramm 

Robi nson 

Wolf 

No  Legislation  Required 

Hanson 
Wi  cks 
Schnei der 
Ferderer 
Miller 

VanVal kenburg 

Fitzsimmons 

16.  Establish  bonus  pay  for 
(a)  performance  for  unorgan- 
ized employees. 


Bardanouve 
Winslow 
Hanson 
Fi tzsimmons 
Wi  cks 
Robinson 
Mil ler 


Driscoll  Wolf 

Schneider  Schramm 

VanVal kenburg 


Pass 

Ferderer 


No  Legislation  Required 


No. 


Recommendation 


Legi si ation 


Aye Na^ Absent/Pass  Aye Nay 

16.  Distribute  according  to  Department  of 
(b)  Administration  rules.  Rules  are  to 


limit  bonuses  to  ag 

encies  which  have 

a fully  implemented 

performance 

appraisal  system. 


Bardanouve  Driscoll  Wolf 

Winslow  Schramm  No  Legislation  Required 

Hanson 

Wi  cks 

Fitzsimmons 
Schnei der 
Ferderer 
Robinson 
Miller 

VanVal kenburg 


16.  Rules  to  specify  the  size  of  bonuses 
(c)  and  limit  bonuses  to  20%  of  employees. 

Bardanouve  Driscoll  Wolf 

Winslow  Hanson  Schramm  No  Legislation  Required 

Ferderer  VanValkenburg 

Wi  cks 

Schnei der 

Mi  Her 

Robi nson 

VanVal kenburg 


17.  Bardanouve  Driscoll  Wolf 

Schramm  Miller  Winslow  No  Legislation  Required 

Hanson  VanValkenburg 

Wi  cks 

Schnei der 

Ferderer 

Fitzsimmons 

Robinson 


Absent/Pass 


No. 

Recommendation 

Legisl ation 

Aye 

Nay 

Absent/Pass 

Aye  Nay  Absent/ Pass 

18, 

19,  20  and 

21. 

Bardanouve 
Wi ns  low 

Robi nson 

Schramm 

Wolf 

No  Legislation  Required 

Driscoll 
Fi tzsimmons 
Hanson 
Wi  cks 
Schneider 
Ferde rer 
Mil  ler 

VanVal kenburg 


22.  Bardanouve  -0-  Schramm 

Robinson  Wolf  No  Legislation  Required 

Winslow 

Driscoll 

Fitzsimmons 

Hanson 

Wi  cks 

Schnei der 

Ferde  rer 

Miller 

VanVal kenburg 


23.  Bardanouve 
Robi nson 
Winslow 
Driscol  1 
Fitzsimmons 
Hanson 

Wi  cks 
Schnei der 
Ferderer 
Mi  Her 

VanVal kenburg 

24,  25,  26,  and  27. 

Bardanouve 
Robinson 
Wi ns  low 
Driscol 1 
Fitzsimmons 
Hanson 
Wi  cks 
Schnei der 
Ferderer 
Mi  1 1 er 

VanVal kenburg 


-0-  Schramm 

Wolf  No  Legislation  Required 


-0-  Schramm 

Wolf  No  Legislation  Required 


No. 


Recommendation 


Legislation 


Aye Nay Absent/Pass 


Aye Nay Absent/Pass 


29  and  30. 

Bardanouve  -0 
Robinson 
Winslow 
Driscol 1 
Fi  tzsimmons 
Hanson 
Wicks 
Schnei der 
Ferderer 
Mi  Her 

VanVal kenburg 

31.  Bardanouve  -C 

Robinson 
Winslow 
Dri scol 1 
Fi tzsimmons 
Hanson 
Wi  cks 
Schnei der 
Ferderer 
Mil ler 

VanValkenburg 

32.  Bardanouve  -0-  Wolf  No  Legislation  Required 

Robinson 

Winslow 
Schramm 
Driscol  1 
Fitzsimmons 
Hanson 
Wi  cks 
Schneider 
Ferderer 
Mi  Her 

VanVal kenburg 

33.  Bardanouve 
Hanson 
Wi  cks 
Schnei der 
Ferderer 
Miller 
Fi tzsimmons 


Driscoll  Wolf 

Schramm  Winslow  No  Vote  on  Legislation  Yet 

Robi nson 
VanVal kenburg 


Schramm 

Wolf  No  Legislation  Required 


Schramm 

Wolf  No  Legislation  Required 


APPENDIX  D 


BIBLIOGRAPHY 


Commission 

Generated  Staff  Reports: 

1 

STATE  GRIEVANCE  MECHANISMS  AND  THE  ROLE  OF 
THE  BOARD  OF  PERSONNEL  APPEALS 

Gale  Kuglin 
12/28/81 

2 

FACT  FINDING 

John  Balsam 
02/22/82 

3 

EFFECTS  OF  BOARD  OF  PERSONNEL  APPEALS 
COMPOSITION  ON  VOTING  PATTERNS 

Rod  Sundsted 
Art  McCurdy 
12/28/81 

4 

TIMELINESS  OF  BOARD  OF  PERSONNEL  APPEALS 
HANDLING  OF  UNFAIR  LABOR  PRACTICE  CASES 

Joyce  Brown 
12/29/81 

5 

THE  BOARD  OF  PERSONNEL  APPEALS  AND  THE 
CLASSIFICATION  APPEALS  PROCESS 

John  McEwen 
Eric  Trimble 
12/28/81 

6 

SCOPE  OF  AUTHORITY  OF  THE  BOARD  OF 
PERSONNEL  APPEALS 

Rod  Sundsted 
Art  McCurdy 
12/28/81 

7 

PUBLICATION  OF  BOARD  OF  PERSONNEL 
DECISIONS 

Rod  Sundsted 
12/28/81 

8 

COLLECTIVE  BARGAINING  FOR  PUBLIC  EMPLOYEES 
IN  THE  STATE  OF  MONTANA 

Jean  Moffatt 
01/25/82 

9 

APPROACHES  TO  LEGISLATIVE  INVOLVEMENT  IN 
COLLECTIVE  BARGAINING  IN  OTHER  STATES 

Dick  Olufs 
01/22/82 

10 

IMPASSE  RESOLUTION  METHODS 

John  Balsam 
02/22/82 

11 

EMPLOYEE  COMPENSATION 

Mark  Cress 
Joe  Michaud 
03/25/82 

Addendum 
to  #11 

EMPLOYEE  COMPENSATION 

Rod  Sundsted 
Joe  Michaud 

12 

POSITION  CLASSIFICATION 

John  McEwen 
03/25/82 

13 

STATE  GRIEVANCE  MECHANISMS  FOR  NON-ORGANIZED 
EMPLOYEES  AND  AVENUES  OF  JUDICIAL  REVIEW 

Pat  Schaeffe 
03/26/82 

14 

STATE  EMPLOYEE  TRAINING;  contributors: 
Michael  Muszkiewicz,  Claudia  Kuric,  John 
Balsam,  Linda  Rickman,  Judy  Schill 

Mark  Cress 
05/21/82 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 


RECRUITMENT  AND  SELECTION  OF  STATE  EMPLOYEES 


Meg  Arnold 
Jim  Nys 
05/21/82 


PREFERENCE  PROCEDURES  AND  ISSUES 

DEVELOPMENT  OF  STATE  PERSONNEL  POLICIES 

PERFORMANCE  APPRAISAL  AND  ITS  RELATIONSHIP 
TO  MERIT  PAY 


Jim  Nys 
05/24/82 

Mark  Cress 
05/21/82 

Mark  Cress 
05/15/82 


STATUTORY  LANGUAGE  FOR  ESTABLISHING  A Joyce  Brown 

GRIEVANCE  APPEALS  BOARD  05/25/82 


DUAL  EXECUTIVE  BRANCH/UNIVERSITY  SYSTEM  John  Balsam 

BARGAINING  RESPONSIBILITY  07/13/82 


DISPERSED  PUBLIC  SECTOR  COLLECTIVE 
BARGAINING  STATUTES 

EMPLOYEE  MOTIVATION  AND  PRODUCTIVITY 


SECOND  ADDENDUM  TO  STAFF  REPORT  NO.  11 
ON  EMPLOYEE  COMPENSATION 


John  Balsam 
07/14/82 

Joyce  Brown 
Mark  Cress 
B.J.  Ballard 
07/15/82 

Joyce  Brown 


STATUTORY  OPTIONS  FOR  ESTABLISHING  A Joyce  Brown 

LEGISLATIVE  COMMITTEE  ON  LABOR  RELATIONS  07/13/82 


OPTIONS  FOR  LIMITING  STRIKES  BY  ESSENTIAL  Jean  Moffatt 

EMPLOYEES  08/28/82 


PROPOSAL  FOR  A POSITION  CLASSIFICATION  John  McEwen 

ENHANCEMENT  PROGRAM  08/31/82 


OPTIONS  FOR  A NON-BASE-BUILDING,  BONUS  PAY  Mark  Cress 
PLAN  TO  RECOGNIZE  SUPERIOR  PERFORMANCE  Joyce  Brown 

09/01/82 


*i 


4 


/ 


% 


* 


500  copies  of  this  public  document  were 
published  at  an  estimated  cost  of  $1.76 
per  copy,  for  a total  cost  of  $880.85, 
which  includes  $630.85  for  printing  and 
$250.00  for  distribution. 


j 


